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Abstract 
The emergence of AI-powered platforms capable of reconstructing the voice, im-
age, and interactive behavior of deceased individuals has generated a significant 
and largely unresolved legal problem: the posthumous identity market operates 
in a regulatory vacuum, exploiting a structural gap between the living-person ar-
chitecture of personality rights doctrine and the commercial logic of an industry 
that treats death as a business opportunity. This article examines that gap 
through three lenses. First, it maps the posthumous identity market and the con-
tractual architecture through which platforms claim rights over reconstructed 
identities. Second, it analyzes the foundational paradox of personality rights doc-
trine as applied to the deceased under Brazilian law, including the LGPD’s cate-
gorical withdrawal from posthumous data and the testament’s inadequacy as a 
universal governance instrument. Third, it examines three comparative models, 
the French moral approach (dignity without commerce), the German hybrid 
framework (dignity meets the market), and the Californian property model 
(publicity without limits), identifying the design choices each embeds and the 
lessons each offers for the Brazilian reform process. Drawing on the Civil Code 
reform commission’s proposals and the emerging ethics literature on digital du-
plicates, the article proposes a framework of four principles, ante-mortem auton-
omy, integrity of the posthumous persona, bounded succession, and platform 
accountability, as the minimum basis for any adequate regulatory response. 
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1. Introduction 

The dead, it turns out, are good for business. In 2023, a Brazilian automotive com-
pany aired a television commercial featuring Elis Regina, one of Brazil’s most be-
loved singers, who died in 1982, performing alongside her living daughter. The 
voices were real; the encounter was not. A few years earlier, a holographic simu-
lation of Tupac Shakur had electrified the crowd at Coachella, performing songs 
to an audience born after his death. Meanwhile, quieter and more intimate trans-
actions were already underway: platforms like HereAfter AI and DeepBrain AI 
were offering families the possibility of conversing with interactive simulations of 
their deceased loved ones, trained on voice recordings, messages, and personal 
data left behind by the dead. What these cases share, across their dramatic differ-
ences in scale, purpose, and cultural context, is that they all involve the commer-
cial capture and redeployment of a person’s identity after death, generating value 
for third parties who were not that person. 

This article takes these cases seriously as legal problems, not merely as ethical 
curiosities or technological novelties. The central question we address is decep-
tively simple: when companies capture, reconstruct, and commercialize the digital 
identity of a deceased individual, what rights are at stake, who holds them, and 
what legal framework, if any, governs their protection? The answer, we argue, is 
deeply unsatisfying. Existing legal systems were built around a foundational as-
sumption, that personality ends at death, and have only partially and inconsist-
ently adapted to a market that treats posthumous identity as a renewable resource. 
The result is a normative vacuum that operates largely to the benefit of platforms 
and largely to the detriment of the deceased and their families. 

The problem is not merely technical. It reflects a deeper conceptual tension at 
the heart of personality rights doctrine: the same legal tradition that insists per-
sonality is non-transferable and extinguished at death also recognizes that some-
thing worth protecting survives, the image, the voice, the name, the identity that 
a person constructed over a lifetime. Brazilian law illustrates this tension with par-
ticular clarity. The Civil Code declares that legal personality ends with death (art. 
6), yet arts. 12 and 20 extend protection to the posthumous image and voice of the 
deceased, authorizing family members to act as guardians of that protection. The 
data protection framework, by contrast, simply withdraws: the ANPD has con-
firmed that the LGPD does not apply to data of deceased persons, leaving a regu-
latory gap precisely where the market is most active. 

Brazil is not alone in this predicament, but it occupies a peculiar and potentially 
productive position. It possesses a rich civilist tradition with strong doctrinal re-
sources for personality rights, a Civil Code reform currently underway that has 
begun to grapple with digital patrimony, and a legislative landscape dotted with 
competing bills that reveal the absence of political consensus on even the most 
basic questions, whether heirs can authorize posthumous digital replicas at all, 
and if so, under what conditions. At the same time, comparative models from 
France, Germany, and, with particular focus on California, the United States offer 
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instructive but ultimately insufficient precedents: each captures something im-
portant, and each leaves something essential unaddressed. 

The three comparative models examined in this article were selected through 
a process of purposive case selection. Each jurisdiction was chosen because it 
represents a distinct and internally coherent regulatory logic for posthumous 
identity rights, not merely a different technical solution. France illustrates the 
maximum expression of the non-patrimonial, dignity-based approach, in which 
personality rights are extinguished at death and resist commercial transmissi-
bility. Germany illustrates a hybrid position that recognizes both a patrimonial 
dimension, transmissible to heirs for a defined period, and a permanent moral 
floor grounded in constitutional dignity. California illustrates the full opera-
tionalization of the property model, in which posthumous identity is treated as 
an assignable and licensable asset. Together, these three systems map the outer 
boundaries of the policy space within which any jurisdiction seeking to regulate 
posthumous digital identity must locate itself. 

The comparison is structured around four variables applied consistently across 
all three systems: the theoretical foundation of posthumous protection, whether 
grounded in dignity, property, or a combination of both; the transmissibility of 
rights to heirs and any applicable temporal limits; the permissible scope of com-
mercial use of the deceased’s identity; and the treatment of ante-mortem consent 
as a governance instrument. Brazil is not included as a fourth comparative case 
but as the normative destination of the analysis: the jurisdiction whose reform 
choices are being evaluated in light of the lessons each model offers.   

Our argument proceeds in five steps. We begin by mapping the posthumous 
identity market, the platforms, the technologies, and the economic logic that 
transforms the dead into interactive products. We then analyze the foundational 
paradox of personality rights doctrine as applied to the deceased under Brazilian 
law, before turning to a comparative examination of the French moral model, the 
German hybrid approach, and the Californian property-based framework. We as-
sess Brazil’s emerging regulatory landscape, including the legislative bills that pre-
ceded the reform, the Civil Code reform commission’s proposals, and the illustra-
tive role of the CONAR adjudication of the Elis Regina case. Finally, we propose 
a framework of four principles, ante-mortem autonomy, integrity of the posthu-
mous persona, bounded succession, and platform accountability, that we believe 
can guide a more coherent legal response to an industry that has, so far, been al-
lowed to write its own rules. 

A terminological note is in order before proceeding. The literature has not 
settled on a stable vocabulary for the technologies we examine. Terms such as 
“griefbots”, “deadbots”, “thanabots”, and “avatars of the dead” have each found 
defenders and critics (Buben, 2025). A recent international ethics consensus 
document proposes the concept of “digital duplicates” (DDs), AI models de-
signed to emulate real people, as a broader and more analytically precise term, 
distinguishing these systems from human-controlled avatars and from “digital 

https://doi.org/10.4236/blr.2026.172021


A. P. da Silva et al. 
 

 

DOI: 10.4236/blr.2026.172021 371 Beijing Law Review 
 

twins” focused on physical simulation (Hurshman et al., 2025). For the purposes 
of this article, we adopt “digital avatars” and “posthumous digital replicas” as 
working terms, understanding them to encompass the full range of AI-enabled 
reconstructions of deceased individuals’ identity, voice, image, and interactive 
behavior, regardless of the modality or commercial context in which they are 
deployed. The literature has also proposed a tripartite stakeholder taxonomy for 
these services: data donors (individuals whose data is used to create the digital 
avatar), data recipients (those who possess or supply the donor’s data after 
death), and service interactants (those who engage with the resulting system), a 
categorization that helpfully foregrounds the relational complexity of posthu-
mous digital reconstruction and the potentially divergent interests of each group 
(Hollanek & Nowaczyk-Basińska, 2024). 

The stakes are not abstract. As these technologies improve and proliferate, the 
question of who speaks when the dead speak, and on whose terms, for whose ben-
efit, and subject to whose accountability, will become one of the defining legal 
problems of the digital age. The law has not yet caught up. This article is an at-
tempt to help it do so. 

2. The Posthumous Identity Market, from Archives to  
Interactive Avatars 

For most of human history, the traces left behind by the dead were passive. Pho-
tographs faded on mantlepieces. Letters yellowed in drawers. Recordings played, 
but did not respond. The dead could be remembered, mourned, and commemo-
rated, but they could not be summoned. What is unfolding now is something cat-
egorically different: an industry premised on the idea that the dead can be made 
to speak again, and that there is a market willing to pay for the experience. 

This transformation did not happen overnight. As Solove (2004) observed, details 
once preserved only in biological memory or physical artifacts have migrated into 
vast digital repositories, stored in clouds, hard drives, and databases scattered across 
the world. The exponential growth of audiovisual content production accelerated 
this process decisively: YouTube alone receives approximately five hundred hours 
of video per minute, and Instagram users share around ninety-five million photos 
and videos each day (Salgado, 2025). The consequence is that a significant portion 
of human life, from major celebrations to the small details of daily existence, now 
exists as data. And data, unlike memory, does not decay. 

For the legal analysis that follows, this article draws a single foundational dis-
tinction between two functionally different categories of posthumous digital ser-
vice. An archival retrieval system is one in which the content presented to inter-
actants consists exclusively of statements, recordings, images, or expressions that 
the deceased person actually produced during their lifetime; the platform’s role is 
to organize, index, and make accessible a pre-existing corpus. 

A synthetic generative system is one in which the platform uses artificial in-
telligence to produce new content (responses, statements, behaviors, or expres-
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sions) that the deceased never actually authored, using existing data only as a 
training input or stylistic template. This distinction is not merely technical: it 
determines which personality rights are engaged, who bears the burden of con-
sent, and what legal standard governs the platform’s liability. Archival retrieval 
raises questions about access, custody, and the limits of guardianship over an 
existing corpus. Synthetic generation raises the categorically different question 
of who is authorized to create new expressive content in the name of a person 
who can no longer speak. 

The scale and heterogeneity of this market are difficult to overstate. Platforms 
dedicated to posthumous digital reconstruction have multiplied rapidly over the 
past decade, each representing a distinct point on a spectrum that runs from ar-
chival memorialization to hyper-realistic interactive simulation. Understanding 
this spectrum matters legally, not only technically, because the nature of the prod-
uct determines the nature of the rights at stake. 

At the more modest end of this spectrum sits HereAfter AI, a platform that 
offers what Salgado (2025) describes as a conversational and dynamic experi-
ence, distinct from traditional storage tools such as photo albums or ordinary 
videos. The platform allows users to record stories, memories, and personal re-
flections during their lifetime, which are then made available to family members 
as an interactive archive after death. The system draws on what the individual 
actually said, rather than generating new speech in their name. HereAfter AI 
thus operates as an archival retrieval system in the sense defined above. Here-
After AI’s terms of service expressly prohibit commercial use or republication 
of content generated through the service, including provisions for legal action 
to prevent unauthorized uses, a contractual architecture that reveals how even 
the most restrained platforms recognize the legal volatility of the product they 
offer (Salgado, 2025). 

StoryFile Life occupies a similar register, enabling individuals to record video 
responses to anticipated questions, rendered interactive and searchable through 
artificial intelligence. The platform gained public attention when it was used to 
create an interactive memorial for a Holocaust survivor, allowing museum visitors 
to ask questions and receive responses drawn from recorded testimony. As Sal-
gado (2025) notes in examining the platform’s legal framework, StoryFile Life’s 
terms grant users only a limited, non-exclusive, non-transferable, non-sublicens-
able, and revocable license to use the service and download interactive videos, ex-
pressly prohibiting any unauthorized use or transfer to third parties without the 
company’s written permission. The educational value of the application is consid-
erable. So too, however, is the legal complexity: who controls the archive, who can 
authorize its expansion or commercial use, and what happens when the institution 
hosting it closes or changes mission are questions the existing legal framework is 
poorly equipped to answer. 

The stakes intensify considerably as the technology moves toward active recon-
struction rather than archival retrieval. DeepBrain AI and its Re;memory service 
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represent a qualitative shift in this direction. These platforms use AI to generate new 
audiovisual content in the likeness of a deceased individual, drawing on existing 
recordings and photographs to produce responses the person never actually gave. 
The deceased is no longer a source of recorded material but a template for synthetic 
production. DeepBrain AI thus operates as a synthetic generative system, and legal 
questions it raises are categorically different from those posed by archival platforms. 
DeepBrain AI’s terms of service establish that users may not transfer the contract or 
any rights deriving from it to third parties without the company’s prior written con-
sent (Salgado, 2025), a restriction that implicitly acknowledges the legal sensitivity 
of what is being produced, even as the product itself pushes well beyond what any 
existing legal framework was designed to govern. 

It is in this space that the commercial logic of the industry becomes most visible, 
and most troubling. Platforms like 2wai have extended this model further still, 
offering the creation of HoloAvatars that operate in real time, across more than 
forty languages, and in contexts ranging from personal memorialization to enter-
tainment and brand promotion. The same underlying technology that allows a 
grieving child to speak with a simulation of a deceased parent also allows a corpo-
ration to deploy a digital replica of a celebrity for advertising purposes, or an estate 
manager to license the interactive likeness of a famous figure for commercial gain. 
The architecture is the same; only the purpose varies. And it is precisely this ver-
satility that makes the technology so difficult to regulate through frameworks built 
around a single use case. 

A closer examination of the two most commercially significant platforms 
(HereAfter AI and DeepBrain AI) reveals the depth of the legal questions that 
their terms of service either fail to resolve or actively obscure. These are not pe-
ripheral technical details: they are the contractual architecture through which the 
industry distributes legal risk, claims property over posthumously generated con-
tent, and defines the conditions under which the deceased’s reconstructed identity 
may be used. From the perspective of Brazilian law, several provisions of these 
terms raise serious questions of validity. 

HereAfter AI positions itself at the more restrained end of the spectrum. The plat-
form’s terms of service prohibit commercial use of generated content and reserve the 
right to pursue legal action against unauthorized uses, a posture that reveals the plat-
form’s awareness of its own legal exposure. Yet the terms are silent on a question of 
fundamental importance: who owns the digital avatar? The content created through 
the platform is derived from audio recordings and personal narratives provided by 
the user (the “data donor” in the taxonomy proposed by Hollanek and Nowaczyk-
Basińska, 2024), but the platform’s intellectual property clause claims a broad, roy-
alty-free, worldwide license to use that content to improve, operate, and promote the 
service. Under Brazilian consumer protection law (Código de Defesa do Consumi-
dor, art. 51, IV), clauses that impose disproportionately disadvantageous obligations 
on the consumer are presumptively void. A broad IP license granted by an individual 
over content derived from their deceased relative’s voice and likeness would face se-
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rious validity challenges under this standard: the deceased’s image and voice, as at-
tributes of personality (Leonardi, 2010), cannot be licensed by a third party in a man-
ner that exceeds the limits of their role as guardian under arts. 12 and 20 of the Civil 
Code. Any contractual provision purporting to grant the platform rights broader 
than those guardianship limits must be treated as null. 

DeepBrain AI and its Re;memory service present a structurally different and more 
legally fraught profile. Unlike HereAfter AI, which draws on content the user actually 
generated, DeepBrain AI uses AI to synthesize new audiovisual content in the like-
ness of the deceased. The platform’s terms prohibit unauthorized transfer of contrac-
tual rights to third parties, but this restriction operates to protect the platform’s own 
position rather than to protect the deceased’s identity: it prevents users from subli-
censing the avatar to others, but it does not prevent the platform itself from using the 
generated content for training its models, improving its services, or developing de-
rivative products. The ownership question is even more acute here: the generated 
content (the synthetic voice, the animated facial expressions, the AI-generated re-
sponses) was never created by the deceased and cannot be attributed to them in any 
meaningful sense. Yet it will be perceived by interactants as the deceased’s authentic 
expression. The gap between the legal reality (platform-generated synthetic output) 
and the social reality (interactive simulation of a real person) creates conditions for 
what might be described as structural deception: not necessarily intentional fraud, 
but a systematic mismatch between what users believe they are interacting with and 
what they actually are, a mismatch that Brazilian consumer protection law and the 
Civil Code’s provisions on error and good faith are poorly equipped to address in this 
specific context. As Birnhack and Morse (2022) observe in their analysis of digital 
remains, the shift from direct interpersonal relationships to intermediated commer-
cial ones renders social norms irrelevant and places the platform as the ultimate ar-
biter of access and use; what is at stake is not merely a contractual problem but a 
structural substitution of social governance by platform governance. 

The license structure adopted by both platforms deserves separate attention. Both 
HereAfter AI and DeepBrain AI grant users a limited, non-exclusive, non-transfera-
ble, and revocable license to use the service, a structure that, in effect, ensures the 
platform retains full control over the avatar at all times. This means that the de-
ceased’s reconstructed identity is never “owned” by the family: they hold only a pre-
carious license, revocable at the platform’s discretion. Under Brazilian law, the revo-
cability of such licenses raises questions that go beyond consumer protection. If the 
family has provided personal data about the deceased (voice recordings, photo-
graphs, personal narratives) in exchange for a service, the subsequent unilateral rev-
ocation of access to the avatar generated from that data raises questions of unjust 
enrichment (arts. 884 - 886 of the Civil Code): the platform retains the data and the 
trained model even after the license is revoked, while the family loses access to the 
product it commissioned. More fundamentally, a revocable license structure applied 
to an object derived from inalienable personality attributes is conceptually incoher-
ent under Brazilian law: the platform cannot claim a revocable license over some-
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thing it has no right to hold in the first place beyond the strict limits of the applicable 
legal framework. Birnhack and Morse (2022) identify this asymmetry with preci-
sion: many platform licenses establish non-transferability clauses that leave heirs 
with empty contractual rights, while the platform retains full operational control over 
the object derived from the deceased’s personal data. 

Table 1 summarizes the principal legally relevant provisions of the two plat-
forms’ terms of service, comparing their approaches to ownership, data rights, 
and licensing across the dimensions most relevant to posthumous personality 
rights under Brazilian law. 
 

Table 1. Comparative analysis of key legal provisions in HereAfter AI and DeepBrain AI terms of service. 

Legal Dimension HereAfter AI DeepBrain AI (Re;memory) 

Ownership of the Avatar 

Not explicitly attributed to user or deceased. Platform 
claims broad IP license over user-submitted content. 

Avatar derived from user’s own recordings but treated 
as platform’s operational asset. 

Ownership not assigned to user or estate.  
AI-generated content treated as platform output; 
no provision establishing that the deceased’s es-

tate retains rights over the synthetic replica. 

Nature of User License 
Limited, non-exclusive, non-transferable, revocable  

license to use the service and access generated content. 

Contract and derived rights may not be  
transferred to third parties without platform’s 
prior written consent. No express provision  

on license scope or duration. 

Commercial Use of  
Avatar 

Expressly prohibited for users. Platform reserves  
right to use content to operate, improve,  

and promote services. 

Transfer to third parties prohibited without  
consent, but platform’s own commercial use  
of generated content not explicitly restricted. 

Data Retention After  
Termination 

Unclear. Terms do not expressly address what happens 
to the deceased’s data and the trained model upon  
account termination or platform discontinuation. 

Not addressed. Platform retains trained AI 
model derived from deceased’s personal data;  

no deletion obligation established. 

Consent of  
Deceased/Antemortem  

Authorization 

Platform designed for users to record their own content 
during lifetime; implicitly involves self-authorization 

by the data donor. No mechanism for heirs to override 
or revoke posthumously. 

Consent obtained from the contracting party 
(typically a family member), not from the  

deceased. No mechanism to verify ante-mortem 
authorization by the data subject. 

Validity Under Brazilian 
Law (CDC/Civil Code) 

Broad IP license over content derived from personality 
attributes likely void under CDC art. 51, IV  

(disproportionate burden on consumer) and Civil  
Code arts. 11, 12, and 20 (inalienability of personality 
rights). Revocability clause raises unjust enrichment 

concerns (CC arts. 884-886). 

Consent from heirs for AI generation of  
synthetic content exceeding archival retrieval 

likely insufficient under Civil Code arts. 12 and 
20 (guardian, not owner). Transfer prohibition 

only protects platform’s interests. No data  
subject consent mechanism renders service  
potentially incompatible with Civil Code  

reform commission’s proposed art. on  
AI-generated images. 

Transparency and  
Disclosure 

Service communicated as archival/memorial tool.  
Disclosure that content is AI-mediated present, but  

no explicit disclosure of the limits of the avatar’s  
representational fidelity. 

Service marketed as realistic simulation. Limited 
disclosure of AI-generated character of  

responses; potential for misattribution of  
synthetic outputs to the deceased’s actual  

views or expressions. 

 
What the table reveals is a consistent pattern: both platforms structure their 
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terms to maximize their own operational flexibility and minimize their legal expo-
sure, without addressing the fundamental questions about ownership of the recon-
structed identity, the scope of the consent required, or the obligations triggered by 
the inalienable character of the personality rights at stake. This is not merely a 
drafting oversight. It reflects the industry’s systematic use of contractual architec-
ture to occupy a regulatory vacuum, claiming through standard-form agreements 
rights over posthumous identity that would be legally contestable if subjected to 
proper scrutiny under Brazilian civil and consumer law. The challenge for legisla-
tors and courts is to ensure that the vacuum is not permanently filled by contractual 
terms drafted for the benefit of the platforms alone. 

The commercial cases have been the most legally visible. The Elis Regina com-
mercial, produced by Volkswagen Brazil with the authorization of the singer’s fam-
ily, provoked a national debate about the limits of posthumous image rights. 
CONAR, the Brazilian advertising self-regulation body, ultimately cleared the ad-
vertisement, finding that the virtual performance remained within acceptable limits 
insofar as the singer appeared at all times performing alongside her daughter, with-
out expressing any opinion or making any declaration about the Volkswagen brand 
or its products (Salgado, 2025). But the case also exposed the inadequacy of the ex-
isting framework: CONAR’s approval rested on soft-law criteria developed for a 
pre-digital era, and its decision carried no binding legal force beyond the advertising 
context. As Salgado (2025) notes with precision, the distinction that emerged from 
the case is fundamental: it is one thing to narrate about someone who has died, and 
quite another to make the deceased appear to do something they never did. 

The international cases reinforce this picture. The Tupac Shakur hologram at 
Coachella in 2012 was produced without any specific legal framework governing 
posthumous digital performances, relying instead on existing intellectual property 
arrangements between the artist’s estate and the production company. Bruce Lee’s 
likeness was used in a whisky advertisement years after his death, a case that Sal-
gado (2025) cites precisely because Lee was known during his lifetime as an ab-
stainer, illustrating how even authorized uses can violate the integrity of the post-
humous persona. Robin Williams was sufficiently concerned about posthumous 
exploitation of his image that he reportedly included in his estate plan a twenty-
five-year restriction on the commercial use of his likeness (Salgado, 2025), a pri-
vate contractual solution to a problem that public law had not yet addressed. As 
Salgado (2025) observes, examples such as these demonstrate that celebrities have 
increasingly attempted to legally anticipate how their image will be controlled af-
ter death, reflecting a growing concern among artists and public figures about 
preventing heirs or third parties from exploiting their digital records in ways con-
trary to their values. 

What these cases collectively reveal is not simply a gap between technology and 
regulation. They reveal something more fundamental: a structural mismatch be-
tween the architecture of personality rights doctrine, built around the living sub-
ject as the bearer and guardian of her own identity, and the emerging market logic 
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of posthumous identity, which treats that identity as an asset to be managed, li-
censed, and monetized by others. As Buben (2025) has argued, the dominant 
framing of these technologies in terms of grief and memorialization tends to ob-
scure this commercial dimension, and with it the range of legal problems that arise 
when the purpose is not comfort but profit. Hurshman et al. (2025) make a related 
point in proposing that digital duplicates be understood as context-specific tools 
rather than general-purpose technologies: the legal framework appropriate for a 
griefbot serving a bereaved family is not the same as the framework appropriate 
for a commercial avatar deployed to sell products in the name of the dead. 

The question of who speaks when the dead speak is, at its core, a question about 
power: who controls the production of posthumous identity, who profits from it, 
and who bears the costs when it goes wrong. The market has answered that ques-
tion, for now, in favor of platforms and estates. The law has yet to offer a serious 
alternative. 

3. Personality Rights and the Problem of Death in Brazilian  
Law 

3.1. The Foundational Paradox: Extinction and Survival 

Brazilian law presents what might be called the foundational paradox of posthu-
mous personality protection: the same legal system that declares personality ex-
tinguished at death simultaneously legislates as though something of it persists. 
Article 6 of the Civil Code of 2002 establishes that the existence of a natural person 
ends with death. Article 11 reinforces this by providing that personality rights are 
non-transferable and irrevocable. Yet articles 12 and 20 extend legal protection to 
the image, voice, and honor of deceased persons, granting spouses, lineal relatives, 
and collateral relatives up to the fourth degree the standing to demand that threats 
or injuries to those rights cease, and to claim damages. 

The tension is not merely textual. It reflects a deeper jurisprudential difficulty: 
personality rights were designed for living subjects who can exercise, waive, and 
defend them. When the subject disappears, the architecture falters. The Roman 
maxim mors omnia solvit, death resolves all things, captures the classical position, 
but Brazilian law has progressively deviated from it, recognizing, as Schreiber 
(2013) argues, that personality rights project themselves beyond the life of their 
holder. The attack on the honor of the dead does not affect the deceased, obvi-
ously, but it produces effects in the social environment, and the law aims at max-
imum protection for the attributes essential to the human condition. The problem 
is compounded by the temptation to resolve this tension through the property 
framing: treating the deceased’s digital information as “assets” to be governed by 
succession law presupposes property status without justifying it. As Birnhack and 
Morse (2022) demonstrate, the use of the term “digital assets” in policy and schol-
arly discussions is itself an epistemological choice that forecloses the inquiry it 
pretends to answer—the language of “my data” and “my account” mimics prop-
erty discourse, while the underlying object is, in Floridi’s terms, closer to “my 
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body” or “my feelings” than to “my car”. 
The result is a legal structure that Salgado (2025) describes as principally defen-

sive and repressive: it prohibits abuse but does not regulate use. This distinction 
has enormous practical consequences in the context of posthumous digital ava-
tars. The Civil Code provides a remedy when someone violates the posthumous 
image of the deceased through an offensive publication or unauthorized commer-
cial use, but it provides no affirmative framework governing the conditions under 
which digital reconstruction is permissible in the first place. The law responds to 
harm; it does not shape the market that produces it. 

3.2. The Role of Family Members: Guardians, Not Heirs 

A critical clarification is necessary at this point, one that Brazilian law has not 
always made with sufficient precision. The family members authorized by arts. 12 
and 20 of the Civil Code to protect the deceased’s personality rights are not, in the 
technical sense, the holders of those rights. They act in their own name, in defense 
of a right of their own, which is the right to preserve the memory, dignity, and 
moral integrity of the person who is gone (Salgado, 2025). The rights themselves, 
being non-transferable, do not pass by succession. What passes is only the stand-
ing to defend them. 

This distinction between guardian and proprietor has significant implications 
for the digital avatar market. If heirs are guardians rather than owners, then the 
commercial logic that treats posthumous identity as an asset to be managed, li-
censed, and monetized by the estate rests on a shaky doctrinal foundation in Bra-
zilian law. The system, as Schreiber (2013) observes with characteristic directness, 
does not convert privacy, image, and honor into things that can be transmitted by 
inheritance. Any exploitation of the economic potential of a deceased person’s 
identity requires specific legal authorization, and that authorization is precisely 
what current Brazilian law does not provide. 

The Ninth Civil Law Conference of the Federal Justice Council (CJF) offered a 
partial response to this gap through Enunciado 687, recognizing that the digital 
patrimony may form part of the estate of a deceased holder, subject to legitimate 
succession. But the Enunciado was careful to note that strictly personal digital 
data, private messages, personal diaries, intimate albums, tend to be considered 
non-transferable, preserving rights of privacy and dignity (Salgado, 2025). The 
challenge is that digital avatars do not fit neatly into either category: they are con-
structed from personal data, yet designed for external presentation and often com-
mercial deployment. 

3.3. The LGPD Gap and Posthumous Data 

The Brazilian General Data Protection Law (LGPD, Law 13.709/2018) offers what 
might appear to be an additional layer of protection for posthumous identity. In 
practice, it offers none. The LGPD defines personal data as information relating 
to an identified or identifiable natural person, and limits its protections to living 
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persons, as confirmed by the National Data Protection Authority (ANPD) in 
Technical Note 3/2023. 

Responding to a consultation from the Federal Highway Police regarding the 
creation of an online memorial for deceased employees, the ANPD concluded 
with notable bluntness that the LGPD is inapplicable to the data of deceased per-
sons. The authority grounded this conclusion in art. 6 of the Civil Code: since the 
existence of the natural person ends at death, so does the framework designed to 
protect the fundamental rights of development of living personality (Salgado, 
2025). The protection of post-mortem personality rights, the ANPD held, is not 
covered by the LGPD, since there is no longer any development of personality to 
protect. 

This conclusion has been criticized for its excessive simplicity. As Salgado 
(2025) notes, it ignores real conflicts that emerge in the posthumous use of per-
sonal data such as image, voice, and digital archive, leaving those situations en-
tirely outside the safeguards of the data protection framework. Nothing in the 
ANPD’s interpretation would prevent third parties from creating deepfakes using 
the image and voice of deceased persons, reconstructing their appearance or 
speech without any legal basis or control, since such uses fall outside the scope of 
the LGPD. This structural withdrawal is consistent with the design of the GDPR, 
whose recital 27 explicitly excludes deceased persons from its scope while leaving 
Member States free to extend protection—a choice that several European jurisdic-
tions have made, though in limited and often inconsistent ways (Birnhack & 
Morse, 2022). The Brazilian legislature’s silence is therefore not exceptional, but 
it is particularly consequential given the scale of the market operating in its 
shadow. 

The regulatory gap is, in this respect, not a minor lacuna to be filled by inter-
pretive creativity. It is a structural absence that coincides precisely with the most 
commercially significant zone of the posthumous identity market. The LGPD’s 
withdrawal at the moment of death leaves the field open to market actors who are 
investing precisely in the data of the dead. 

3.4. The Testament as Instrument of Ante-Mortem Autonomy 

In the absence of a specific legal framework, the testament emerges as the most 
effective available instrument for ensuring that the deceased person’s own wishes 
prevail regarding posthumous uses of their image and voice. Brazilian Civil Code 
art. 1.899 establishes that testamentary clauses susceptible to different interpreta-
tions shall be resolved in favor of the interpretation that best ensures compliance 
with the testator’s will. Arts. 1.857 and 1.846 establish the general framework of 
testamentary freedom, constrained only by the protection of the compulsory share 
(legítima) reserved for necessary heirs. 

Schreiber (2013) observes that the legal order does not admit a full waiver of 
personality rights, but does recognize the validity of limited, purpose-specific ar-
rangements. By analogy, a testator may legitimately specify in their will the con-
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ditions and duration of any posthumous uses of their image and voice, including 
outright prohibition or, conversely, specific authorization for identified purposes. 
As Salgado (2025) notes, citing Sanches, personality rights do not cease to exist 
with death, they merely end their natural development, and therefore need to be 
respected and maintained in accordance with the will of their holder, just as they 
would have been during life. 

The cases of Robin Williams and Madonna illustrate the stakes. Williams re-
portedly structured his estate to include a twenty-five-year restriction on the com-
mercial use of his image and likeness, an effective private solution to a problem 
that public law had not yet addressed (Salgado, 2025). Madonna has publicly 
stated her opposition to holographic tours after her death, concerned about image 
distortion and the potential for exploitation by others (Salgado, 2025). Both cases 
exemplify what the Civil Code reform commission has begun to call ante-mortem 
autonomy: the use of instruments created during life to govern identity after 
death. 

The limitation of the testamentary instrument is obvious: it requires foresight, 
legal awareness, and access to legal counsel that are not equally distributed in so-
ciety. A person who dies without having thought to address posthumous image 
uses in their will leaves their family and, ultimately, the courts with no authorita-
tive guidance. The law cannot rely on individual initiative to fill a regulatory gap 
of this magnitude. 

Ultimately, while the testament offers an important mechanism for expressing 
ante-mortem autonomy, it cannot serve as a complete regulatory solution. Its ef-
fectiveness depends on individual awareness and access to legal planning, condi-
tions that are unevenly distributed and that many people do not meet. As tech-
nologies capable of recreating voices, images, and identities continue to expand, 
relying solely on private testamentary arrangements leaves significant uncertainty 
for families, courts, and society. This limitation reinforces the need for clearer le-
gal frameworks capable of safeguarding posthumous personality rights and ensur-
ing that the dignity and intentions of individuals are respected even in the absence 
of explicit testamentary guidance. 

3.5. The Crisis of Inalienability: Posthumous Digital Avatars and  
the Limits of Classic Personality Rights Doctrine 

The posthumous digital avatar phenomenon does not merely expose a gap in Bra-
zilian law. It exposes something more fundamental: a structural crisis in the doc-
trine of personality rights itself, whose cardinal attributes, namely non-transfera-
bility (intransferibilidade), irrevocability (irrenunciábilidade), extrapatrimonial-
ity, and inescapability (imprescritibilidade), were designed for living persons and 
prove increasingly inadequate when confronted with technologies that effectively 
dissolve the boundary between identity and commodity. This crisis is not purely 
theoretical: it has direct practical consequences for the regulation of an industry 
that has built its business model precisely on the attributes that personality rights 
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doctrine declares non-transferable. 
The attribute of intransferibilidade, established by art. 11 of the Civil Code, is 

the node around which the crisis is most acute. In classic doctrine, the inaliena-
bility of personality rights serves a dual protective function: it prevents the rights-
holder from alienating their own identity under conditions of duress or inequality, 
and it prevents third parties from acquiring rights over another person’s attributes 
of personhood. Both functions were designed with the living person in mind. Ap-
plied to the deceased, inalienability produces a paradox: the rights cannot be 
transferred, yet someone must exercise them, and whoever exercises them will, in 
practice, have the power to license, or refuse to license, the commercial exploita-
tion of the deceased’s identity. The doctrine insists on calling this “guardianship” 
rather than “ownership”, but the functional difference becomes difficult to sustain 
when the guardian’s decisions determine who profits from the deceased’s recon-
structed voice, image, and interactive persona. 

The digital avatar market intensifies this crisis along several dimensions. First, 
it transforms inalienable identity attributes into raw inputs for a production pro-
cess: the voice, the image, the verbal patterns, the expressive style of the deceased 
are captured, processed, and recombined by machine learning systems to produce 
new content that the deceased never generated. What the platform acquires is not 
formally a “right” to the deceased’s personality, but a data corpus from which syn-
thetic identity can be generated at scale. Inalienability doctrine, calibrated to pre-
vent the transfer of rights, has no ready response to a market that operates not by 
transferring rights but by extracting data and generating new outputs. This is pre-
cisely the mechanism that Birnhack and Morse (2022) identify as the defining 
characteristic of the personal data category among digital remains: unlike intan-
gible items or copyright works, personal data do not comprise property during 
people’s lives, and hence there is no reason to convert them into property upon 
death—a conclusion that applies with even greater force to the synthetic outputs 
generated from that data. The legal object that needs protecting, namely the in-
tegrity of posthumous identity, is not the same as the legal object that personality 
rights doctrine was designed to protect. 

Second, the market exploits what might be called the “consent gap” that inal-
ienability doctrine produces. Because personality rights cannot be alienated, their 
commercial exploitation, even where permitted, must always take the form of a 
license or authorization, never an assignment. But the persons who provide that 
authorization in the posthumous context (heirs and legal representatives) do so in 
their capacity as guardians of a right they do not hold, not as owners of a right 
they may freely dispose of. This creates a structural tension: the persons whose 
consent is legally required are not the persons whose identity is at stake, and their 
interests may diverge from the deceased’s in ways that the law currently has no 
mechanism to detect or correct. Schreiber (2013) identified this problem with 
characteristic precision, noting that the legitimation of heirs as the sole guardians 
of posthumous personality interests risks converting protection of the dead into 
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exploitation by the living. 
Third, and perhaps most fundamentally, the digital avatar market challenges 

the extrapatrimonial character of personality rights by making the economic value 
of posthumous identity both enormous and specifically quantifiable. Classic doc-
trine treats the patrimonial dimension of personality rights (the economic value 
of image and voice, for example) as an incidental byproduct of rights whose pri-
mary nature is existential, not commercial. But when a platform offers to generate 
an interactive simulation of a deceased celebrity for subscription fees, the eco-
nomic dimension is not incidental: it is the entire purpose of the enterprise. The 
Brazilian civilian tradition has, as noted above, been gradually adapting to this 
reality through jurisprudential evolution (as in the STJ’s Garrincha cases) and 
through the hybrid framework proposed by the Civil Code reform commission. 
But adaptation has been piecemeal and reactive, driven by litigation rather than 
by principled doctrinal revision. 

The crisis of inalienability in this context produces four specific regulatory chal-
lenges. First, there is the challenge of identification: determining who bears the 
burden of demonstrating that a proposed posthumous digital use is within the 
limits of legitimate guardianship, rather than an exercise of de facto ownership. 
Second, there is the challenge of calibration: developing legal standards robust 
enough to distinguish permissible licensing of posthumous identity (consistent 
with the deceased’s presumed will and dignity) from impermissible commerciali-
zation (which exploits the deceased’s identity for purposes they would have re-
jected). Third, there is the challenge of enforcement: building mechanisms capa-
ble of detecting, and sanctioning, uses that nominally comply with the formal con-
sent requirements but violate the substantive integrity constraints that non-trans-
ferability is meant to protect. And fourth, there is the challenge of adaptation: de-
termining whether the concept of inalienability itself needs to be reformulated, by 
distinguishing between the existential core of personality (absolutely inalienable, 
permanently protected against commercial capture) and the expressive surface of 
identity (capable of being licensed, within strict substantive limits, for uses con-
sistent with the deceased’s own mode of self-presentation), or whether its current 
formulation can be made adequate through interpretive development alone. The 
Civil Code reform commission’s proposals suggest the former: a reformulation, 
rather than a mere reinterpretation, is needed. Whether the legislative process will 
deliver one is the central question facing Brazilian law in this domain. 

4. Comparative Perspectives: Three Models for Posthumous  
Identity 

No consensus exists in international law on the fundamental question of what, if 
anything, survives of personality rights after death, and in what form. The diver-
gences are not merely technical: they reflect different conceptions of the relation-
ship between the person, the family, the market, and the state. Three models merit 
close examination, the French moral model, the German hybrid approach, and 
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the Californian property-based framework, not because they exhaust the available 
options, but because together they map the outer boundaries of the policy space 
within which Brazil must locate itself. The divergences among these systems re-
flect not merely different technical choices but fundamentally different philosoph-
ical commitments regarding the nature of personality, whether it is best under-
stood as property, dignity, or both, and the appropriate role of heirs and markets 
in mediating posthumous identity (Rösler, 2008; Heugas, 2021). 

4.1. The French Moral Model: Dignity Without Commerce 

French law treats the right to one’s image as an extension of the right to private 
life (Bigot, 1995), grounded in art. 9 of the French Civil Code, which establishes 
that everyone has the right to respect for their private life. The doctrinal position 
of the Cour de cassation has been consistent: the right to one’s image, being a 
personality right, is extinguished at death and is not transmissible to heirs. A 2009 
decision of the First Civil Chamber made this explicit, holding that the court of 
appeal had correctly found that family members had no standing to make claims 
based on the commercial exploitation of the artist’s image, since that right, as an 
attribute of personality, ended with the death of its holder (Salgado, 2025). 

What survives in the French system is not a right held by heirs, but a narrowly 
defined standing to seek compensation where the publication of a deceased per-
son’s image causes them a proven personal harm, typically a moral injury result-
ing from an offense to the deceased’s memory (Salgado, 2025). This is a consider-
ably more limited protection than a property right: the family cannot authorize 
commercial uses of the deceased’s image, because there is no right to authorize; 
they can only react to abuses that injure them personally. This structure reflects a 
foundational design choice: the French system prioritizes the non-commercial, 
moral dimension of personality, treating image rights as too intimate to be mar-
ketized, even posthumously (Logeais & Schroeder, 1998; Cairn.info/Légicom, 
1995). 

In 2016, France (2016) moved to partially address the digital dimension of this 
framework through the Loi pour une République Numérique (Law 2016-1321), 
which introduced the concept of post-mortem digital directives. Any person may 
now specify instructions regarding the conservation, deletion, and transmission 
of their personal data after death, including their image. These directives may be 
general, covering all personal data, or specific to identified services. In the absence 
of directives, heirs retain subsidiary rights to access data necessary for estate set-
tlement, close online accounts, or oppose the continuation of data processing re-
lating to the deceased (Salgado, 2025). The law also requires service providers to 
inform users about what will happen to their data after death and to allow them 
to designate a trusted third party to carry out their instructions. Despite this leg-
islative step, the Loi pour une République Numérique remains focused on data 
governance rather than identity rights, and does not alter the fundamental posi-
tion of the Cour de cassation that personality rights, including the right to one’s 
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image, are extinguished at death (Harbinja, 2017). 
The implications for posthumous digital avatars are significant. The creation of 

a deepfake or avatar of a deceased person without prior authorization runs into 
the principles already outlined: absent consent by the person or the family, any 
public dissemination may be challenged by heirs if it causes them suffering or in-
dignation. More specifically, art. 226-8 of the French Penal Code, as amended by 
Law 2024-449 of May 21, 2024, criminalizes the bringing to public knowledge of 
any montage made with the words or image of a person without their consent, 
including content generated by algorithmic processing that represents a person’s 
image or words, unless it is manifest that the content has been algorithmically 
generated or is expressly stated to be so. Penalties rise to two years’ imprisonment 
and 45,000 euros for offenses committed via online communication services (Sal-
gado, 2025). French criminal law thus functions as a guarantor of posthumous 
memory: absent authorization, the law prevents any deceptive reproduction of the 
deceased person, regardless of whether the family formally authorizes it. 

The French model’s coherence comes at a price. By refusing to recognize any 
patrimonial dimension of posthumous personality rights, it leaves families with-
out legal tools to assert any economic stake in the commercial exploitation of their 
relative’s identity, even where that exploitation is substantial. In the digital avatar 
context, this means that a company could in principle use the image of a deceased 
French person for commercial purposes, provided it obtained the necessary au-
thorizations and respected the applicable disclosure requirements, without owing 
anything to the family beyond the avoidance of a moral offense. 

4.2. The German Hybrid Model: Dignity Meets the Market 

German law has charted a different course, one that the Bundesgerichtshof (BGH, 
Federal Court of Justice) developed progressively through landmark decisions be-
ginning in the late twentieth century. The doctrinal starting point is the general 
right of personality (allgemeines Persönlichkeitsrecht), grounded in arts. 1 and 2 
of the Grundgesetz (Basic Law), which protects human dignity and the right to 
the free development of personality. The traditional view held that this right was 
strictly personal and non-transferable, with the consequence that after death only 
immaterial interests, honor, reputation, dignity, could be protected by family 
members, and only through injunctive relief, not financial compensation. This 
doctrinal framework, grounding personality rights in the constitutional guaran-
tees of human dignity and freedom (Arts. 1 and 2 GG), distinguishes the German 
approach sharply from both the French model, which lacks a general personality 
right, and the Californian model, which is rooted in property rather than dignity 
(Rösler, 2008; Max Planck Encyclopedia of European Private Law, 2012). 

The 1999 Marlene Dietrich decision (BGH, 1 ZR 49/97) transformed this frame-
work. Maria Riva, the sole heir of the actress who died in 1992, brought proceed-
ings against the unauthorized commercial exploitation of her mother’s name and 
image. The BGH recognized, for the first time, that the patrimonial components 
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of personality rights persist after death and pass to the heirs. These components, 
the commercial value that a person’s image and name command in the market-
place, were found to be heritable, with the consequence that the heir could seek 
not only injunctive relief but also financial compensation for unauthorized uses 
(Salgado, 2025). The court specified that the heir must exercise these rights in ac-
cordance with the expressed or presumed will of the deceased. The Marlene Die-
trich decision thus marked a conceptual turn in German law: by recognizing both 
patrimonial and non-patrimonial dimensions within a unitary framework, it 
avoided the dichotomy between “privacy rights” and “publicity rights” that char-
acterizes American law, and produced a model in which commercial value and 
human dignity are not treated as mutually exclusive (Heugas, 2021; Coors, 2014). 
It is significant, however, that in the parallel BGH decision concerning Facebook’s 
refusal to enable parental access to a deceased teenager’s account (Case III ZR 
183/17, 2018), the court grounded its ruling not in personality rights but in the 
inheritability of the user contract itself—treating the contractual relationship as 
the heritable object, not the personal data it governed (Birnhack & Morse, 2022). 
The same court that extended patrimonial personality rights in Marlene Dietrich 
carefully avoided recognizing posthumous data protection, relocating the legal 
question instead to contract and succession law. The digital avatar context puts 
this separation under pressure: the coherence of the German hybrid model de-
pends on maintaining it. 

The Kunsturhebergesetz (KUG, Law on the Copyright of Works of Visual Art), 
enacted in 1907 and still in force, provides the operative framework for posthu-
mous image protection. Its §22 establishes that the distribution or public display 
of a person’s portrait requires the consent of the depicted person. After the per-
son’s death, consent of their close relatives is required for a period of ten years. 
After that period, the protection lapses, and in principle the image may be used 
freely, subject, however, to the permanent residual limit of §23(2), which prohibits 
any use that would injure the legitimate interests of the family of the deceased 
(Salgado, 2025). 

The German approach thus produces a distinctive hybrid: a recognized patri-
monial dimension, transmissible to heirs for a defined period, but constrained by 
a permanent moral floor grounded in human dignity. This design addresses one 
of the central weaknesses of the French model, the absence of any legal mechanism 
through which families can share in the economic value generated by posthumous 
identity, without abandoning the principled commitment to treating dignity as a 
non-negotiable limit on commercial use. 

For the regulation of digital avatars, the German model offers instructive les-
sons. The temporal limit of ten years provides a degree of legal certainty that more 
open-ended formulations do not. The criterion of the heirs’ legitimate interests 
provides a doctrinal anchor for challenging uses that, even if commercially au-
thorized, disfigure the deceased’s identity or subject them to undignified portray-
als. And the requirement that heirs act in accordance with the expressed or pre-
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sumed will of the deceased introduces the concept of ante-mortem autonomy into 
the analysis, even in a system that has gone further than France in recognizing 
commercial transmissibility. 

4.3. The Property-Based Right of Publicity: Commercial Models  
and Their Limits1 

The state of California has developed the most commercially significant frame-
work for posthumous identity rights in the United States. The Right of Publicity, 
the right to control the commercial use of one’s name, image, and voice, has been 
recognized in American law since the mid-twentieth century, when courts began 
to distinguish between the right of privacy (a personal and non-transferable inter-
est) and the right of publicity (a property-like interest in the commercial value of 
one’s identity). As a property right, the right of publicity is assignable, licensable, 
and transmissible at death. Its duration, governance, and specific content vary sig-
nificantly by state, since there is no federal statute. This fragmentation has pro-
duced significant legal uncertainty: the applicable law typically depends on the 
state of the deceased’s domicile at death, leading to outcomes that are difficult to 
predict and inconsistent across jurisdictions (Hofstra Journal of International 
Business & Law, 2024; Congressional Research Service, 2024). The absence of a 
federal standard has also meant that the explosion of AI-generated digital replicas 
has been met with a patchwork of state responses rather than a coherent national 
framework. This fragmentation reflects a theoretical inconsistency at the founda-
tion of the property model: as Birnhack and Morse (2022) argue, the property 
framing of digital remains has a differential privacy effect—while it may 
strengthen heirs’ position vis-à-vis platforms, it simultaneously exposes the de-
ceased’s personal data to family members in ways the deceased may not have in-
tended. The Californian model, with its emphasis on commercial operationaliza-
tion, systematically prioritizes the former and ignores the latter. 

New York Civil Rights Law §50-f (2020) is among the most sophisticated state-
level instruments, particularly for its treatment of digital replicas. The statute de-
fines a deceased performer as a person who, for gain or livelihood, was regularly 
engaged in acting, singing, dancing, or playing a musical instrument, and a de-
ceased personality as any deceased natural person whose name, voice, signature, 

 
1The title of this section reflects a deliberate analytical choice. The section examines two state-level 
frameworks that share a common theoretical foundation—the property-based right of publicity—but 
differ in scope, design, and cultural context: California Civil Code §3344.1 as amended by Assembly 
Bill 1836 (2024), and Louisiana’s Allen Toussaint Legacy Act (2022). The California statute is included 
for its commercial significance, given the state’s dominance of the global entertainment industry, and 
for its detailed treatment of AI-generated digital replicas. The Allen Toussaint Legacy Act is included 
because it extends publicity-right protection beyond celebrities to any individual whose identity has 
commercial value, and imposes stricter standards for digital replica uses than California law, thereby 
illustrating the internal variation within the property model. Neither statute represents a federal or 
national framework: the United States has no federal right of publicity statute, and the applicable law 
varies significantly across jurisdictions. The section does not purport to survey American law as a 
whole; it analyzes these two instruments as representative expressions of the property-based approach, 
whose design choices and structural limitations are assessed in comparative perspective. 
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photograph, or image has commercial value at the time of death (Salgado, 2025). 
Both categories are protected against unauthorized commercial uses. The statute 
fixes the duration of protection at forty years after death, after which claims for 
unauthorized uses are barred. 

The statute’s most innovative provision addresses digital replicas directly. It de-
fines a digital replica as a computer-generated, originally created performance by 
an individual in a separately created, original expressive audio or audiovisual work 
in which the individual did not actually perform, that is so realistic that a reason-
able observer would believe it to be a performance by the individual depicted (Sal-
gado, 2025). The use of a digital replica of a deceased performer in a scripted au-
diovisual work or in a live musical performance requires prior consent of the 
rights holders. An exception is created, however, for uses accompanied by a visible 
disclaimer in the credits and in related advertising stating that the use was not 
authorized by the rights holders, an exception that Salgado (2025) aptly criticizes 
as a loophole, since a disclosure of non-authorization reduces only the risk of 
fraud claims, not the underlying violation of the personality right. 

Louisiana’s Allen Toussaint Legacy Act (2022), enacted to honor the late musi-
cian and renowned New Orleans composer, extends protection to a broader cate-
gory of persons: it requires no showing of prior commercial exploitation of iden-
tity, protecting any individual whose identity has commercial value, regardless of 
fame. The statute defines identity broadly to include digital replicas, and sets a 
maximum duration of fifty years after death, subject to earlier termination for 
non-use over a continuous three-year period (Salgado, 2025). Louisiana’s ap-
proach is stricter than New York’s regarding digital replicas of performers: it fo-
cuses on whether the use creates in the public mind the impression of an authentic 
performance, without providing the disclaimer-based escape valve that New York 
law permits. 

California’s Civil Code §3344.1, as amended by Assembly Bill 1836 (2024), rep-
resents the most commercially significant state framework, given Hollywood’s 
dominance of the global entertainment industry. The statute provides seventy-
year post-mortem protection for the name, voice, signature, photograph, or like-
ness of deceased personalities. AB 1836 added explicit provisions for digital repli-
cas, defined as computer-generated, highly realistic electronic representations of 
an individual’s voice or visual likeness, incorporated in a sound recording, image, 
audiovisual work, or transmission in which the individual did not actually per-
form or appear (Salgado, 2025). The unauthorized production, distribution, or 
making available of such replicas in expressive audiovisual works or sound re-
cordings is prohibited without consent of the rights holders, with minimum stat-
utory damages of USD 10,000 per occurrence (Salgado, 2025). 

At the federal level, the No Artificial Intelligence Fake Replicas and Unauthor-
ized Duplications Act (NO FAKES Act), introduced in 2023 and reintroduced in 
revised form in 2024 and 2025, would create a federal digital replica right, appli-
cable to both living and deceased persons, and provide a cause of action against 
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the unauthorized production, publication, distribution, or transmission of a digi-
tal replica (Congressional Research Service, 2024). The bill’s post-mortem provi-
sions have attracted scholarly criticism, however: Rothman and Allen (2025) ar-
gue that as currently drafted, the NO FAKES Act would incentivize, and in some 
cases force, the commercialization of the dead against their wishes and the pref-
erences of their families, prioritizing wealth generation over the dignity and au-
tonomy values that should anchor posthumous protection. The ongoing federal 
debate thus reflects the same tension between commercial and dignitarian con-
ceptions of posthumous identity that separates the Californian model from its Eu-
ropean counterparts. 

The Californian property model offers what the other two models do not: a 
clear, enforceable, commercially operational framework for the posthumous ex-
ploitation of identity. Its weakness is the inverse of its strength. Solove (2004) ob-
served that data compilations capture the bare facts of what people do without the 
motives, and that the person is reconstituted in databases as a digital person com-
posed of data, a reconstruction that may fail to represent, and may distort, who 
people really are. Applied to the digital avatar context, this critique suggests that 
the right of publicity, for all its operational clarity, may be structurally indifferent 
to the integrity of the posthumous persona: it asks who holds the right, not 
whether the use respects the person. This structural indifference has been identi-
fied as a foundational weakness of the Californian model in comparative perspec-
tive: the absence of a constitutionally grounded concept of dignity means that 
post-mortem personality protection depends entirely on the commercial value of 
the deceased’s identity, leaving those without celebrity status, or those whose fam-
ilies decline to commercialize their memory, without effective legal recourse 
(Heugas, 2021; Rösler, 2008). 

4.4. A Comparative Synthesis 

The three models converge on one firm point: commercial use of a deceased per-
son’s image or voice requires valid authorization, from the person in life or from 
whoever the law designates as successor. All three also maintain some form of 
post-mortem protection of dignity, memory, and identity, with the possibility of 
preventing disrespectful dissemination and seeking redress. All three preserve ex-
ceptions linked to freedom of expression and information, journalistic, biograph-
ical, historical, critical, satirical, and incidental uses, that cannot be conflated with 
advertising or marketing. These convergences reflect what Harbinja (2017) iden-
tifies as a shared commitment, across civil law and common law traditions alike, 
to preserving some minimum of posthumous dignity, even where the scope and 
instruments of protection differ dramatically. 

Where they diverge is precisely on the two dimensions that matter most for the 
digital avatar market: the patrimonial transmissibility of posthumous identity 
rights, and the duration of protection. The French model refuses patrimonial 
transmissibility entirely. The German model recognizes it with a temporal limit 

https://doi.org/10.4236/blr.2026.172021


A. P. da Silva et al. 
 

 

DOI: 10.4236/blr.2026.172021 389 Beijing Law Review 
 

and a moral floor. The Californian model embraces it with long durations and few 
substantive constraints on the purposes for which it is exercised. Brazil, as Salgado 
(2025) notes, currently aligns with the French tradition of non-transmissibility 
and purely moral post-mortem protection. The challenge is to determine whether 
that alignment remains defensible in a market environment where identity has 
become a renewable resource. 

5. The Brazilian Regulatory Landscape: Gaps, Bills, and  
Emerging Solutions 

5.1. The Current Legal Vacuum 

The Brazilian Civil Code of 2002 was drafted before digital avatars were a com-
mercial category, and it shows. The code provides no definition of the legal nature 
of digital audiovisual content left by the deceased, no framework governing the 
conditions under which such content may be reproduced or reconstructed by AI 
systems, and no mechanism through which the deceased person’s own wishes 
about posthumous uses can be operationalized in a legally binding way beyond 
the general instrument of the testament. Salgado (2025) characterizes this omis-
sion with precision: the current framework addresses only the repressive dimen-
sion of post-mortem protection, providing remedies against abuse but not affirm-
ative governance of legitimate use. 

The LGPD’s withdrawal from posthumous data, confirmed by the ANPD 
(2023) in Technical Note 3/2023, compounds the problem. The ANPD acknowl-
edged that the law was conceived to protect the fundamental rights of persons 
alive, and that the post-mortem protection of data subjects’ personality rights is 
therefore not covered (Salgado, 2025). The authority noted that certain civil law 
mechanisms, the Civil Code’s protection of posthumous name and image under 
arts. 12 and 20, remain applicable, but these were designed for a world of photo-
graphs and written materials, not for large-scale AI-driven reconstruction of iden-
tity. 

5.2. The Legislative Background: Bills That Preceded the Reform 

The legislative vacuum described in the preceding subsection did not go uncon-
tested. Three bills submitted to the Brazilian legislature in 2023 reflect early at-
tempts to address the regulatory gap, and the tensions between them foreshadow 
the doctrinal choices that would later be addressed, more systematically, by the 
Civil Code reform commission. Their content is worth briefly recounting, not as 
a definitive regulatory response, but as evidence of the depth of disagreement 
within the Brazilian legal system on the fundamental questions of consent and 
authorization. 

Bill 3608/2023 (Deputy Jadyel Alencar) and Bill 3614/2023 (Deputy Benedita 
da Silva) staked out opposing positions on the pivotal question of heirs’ authority. 
The former conditioned any posthumous deepfake on prior and express ante-
mortem consent, but assigned the power of authorization and the entitlement to 
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commercial gains to heirs in the absence of such consent, a compromise that pre-
served the primacy of individual will while recognizing the family’s practical role. 
The latter proposed an outright prohibition on technology-assisted reconstruc-
tion of the deceased’s voice or image absent a contrary testamentary disposition, 
and crucially denied heirs the power to authorize such reconstruction at all, a po-
sition grounded in Schreiber’s (2013) observation that heir-guardianship risks 
converting the protection of the dead into a vehicle for the economic interests of 
the living. A third bill (3592/2023, Senate) adopted a middle position granting 
heirs decision-making authority in the absence of ante-mortem directives; it was 
ultimately declared moot (prejudicado) in 2024 and archived, its substantive con-
cerns having been absorbed into broader legislative initiatives. The irresolvable 
divergence between these bills on the role of heirs (guardians or de facto proprie-
tors) was precisely the tension that the Civil Code reform commission would later 
attempt to resolve through its dual-authorization framework, discussed in the fol-
lowing subsection. 

5.3. The Civil Code Reform Commission: Digital Patrimony and  
Hybrid Assets 

In April 2024, the Commission of Jurists designated by the Brazilian Senate to 
propose a comprehensive revision of the Civil Code concluded its work, present-
ing an anteprojeto (draft reform) covering over one thousand updated articles. 
Among its most significant innovations was the inclusion of a dedicated chapter 
on Digital Law within the Civil Code, addressing digital patrimony, artificial in-
telligence, personal data protection, and electronic contracts (Salgado, 2025). 

The reform proposal classifies digital assets into three categories: strictly per-
sonal digital assets of an existential or intimate character; digital assets of intrinsic 
economic value; and hybrid digital assets that combine personal and economic 
dimensions. The third category, which expressly includes images and videos, is 
the most relevant for the purposes of this article. The proposal’s art. 1.791-A pro-
vides that the deceased’s digital assets of appreciable economic value form part of 
the estate, while §2 of the same article establishes that personality rights projecting 
beyond death without economic content, including privacy, intimacy, image, 
name, honor, and personal data, are governed by special law and the general per-
sonality rights chapter of the Code (Salgado, 2025). 

On the specific question of AI-generated images of living and deceased persons, 
the reform commission proposed a provision permitting such creation for lawful 
activities, subject to: prior and express informed consent of the person, or of heirs 
and representatives of the deceased; respect for the dignity, reputation, and legacy 
of the natural person represented, avoiding uses contrary to their mode of being 
or thinking as externalized in life; prior and express authorization of spouses, 
heirs, or representatives, or by testamentary provision, for commercial use; and 
absolute respect for mandatory rules and public order (Salgado, 2025). The com-
mission’s final report explicitly acknowledges the importance of treating posthu-
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mous digital assets as hybrids: transmissible as to patrimonial aspects with con-
sent, but indisposable as to the existential core of identity, dignity, and memory. 

This framework is promising, but its operationalization leaves significant gaps. 
As Salgado (2025) observes, the criterion of coherence with the mode of being 
requires documentary evidence, writings, statements, public practices, and inter-
pretive parameters that discourage distortions. The requirement of transparency 
must be accompanied by minimum governance duties for platforms and produc-
ers, including registration of consents, editing logs, and dispute and takedown 
procedures, lest labeling become a merely formal gesture. 

The practical stakes of the reform commission’s framework are well illustrated 
by the CONAR adjudication of the Volkswagen/Elis Regina case, in which Brazil’s 
advertising self-regulatory body cleared a commercial featuring a digitally recon-
structed performance by the deceased singer, finding that the heirs’ authorization, 
the active participation of her daughter Maria Rita in the production, and the co-
herence of the portrayal with the artist’s established persona were sufficient to 
legitimate the use (Salgado, 2025). The case is instructive precisely because it con-
firms that consent and identity coherence function as workable criteria even un-
der existing soft-law mechanisms, but also because it exposes the limits of that 
soft-law approach: CONAR’s decisions bind only its members, carry no legal force 
beyond the advertising context, and leave the deeper questions about heirs’ au-
thority and applicable legal standards entirely unresolved. The reform commis-
sion’s proposed framework would, if enacted, supply the binding legal standard 
that the CONAR adjudication necessarily lacked, transforming what was an ad 
hoc regulatory judgment into a generalizable, judicially enforceable norm. 

6. Towards a Framework: Principles for Regulating  
Posthumous Digital Avatars 

The foregoing analysis reveals a situation that might be described as regulatorily 
incoherent: a market generating significant commercial value from the digital re-
construction of deceased persons’ identities, operating across multiple legal re-
gimes that cannot agree on whether posthumous identity rights have any patri-
monial dimension, who may authorize their exploitation, what criteria govern 
permissible and impermissible uses, and what institutional mechanisms should 
enforce any applicable norms. This article does not propose a single model as the 
correct answer to these questions, the comparative analysis demonstrates that 
there is no consensus, and that legitimate values point in different directions. 
What we do propose is a framework of four principles that we believe any ade-
quate regulatory response must incorporate, regardless of the particular institu-
tional or doctrinal form it takes. 

6.1. Ante-Mortem Autonomy 

The first principle is that the expressed will of the living person regarding posthu-
mous uses of their identity must function as both the upper limit and the primary 
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instrument of legitimate consent. Where a person has, in life, specified their 
wishes regarding the creation, distribution, or commercialization of digital avatars 
of themselves after death, whether through a testament, a specific contractual in-
strument, a digital directive of the kind now recognized in French law, or any 
other legally valid expression of will, that specification should bind family mem-
bers, platforms, and courts. 

This principle has several implications. It means that legal systems should ac-
tively facilitate the creation of clear, accessible instruments for ante-mortem ex-
pression of identity preferences, and should treat the absence of such expression 
not as license but as a reason for caution. It means that heirs should be understood 
as implementing the presumed will of the deceased, not as exercising an inde-
pendent proprietorial right, a distinction that both the Brazilian Civil Code tradi-
tion (Schreiber, 2013) and the German BGH’s Marlene Dietrich formulation rec-
ognize. And it means that technological and platform governance should be de-
signed to make ante-mortem expression possible and visible: platforms collecting 
data that could be used for posthumous reconstruction should be required to pro-
vide users with the means to specify their posthumous preferences and to ensure 
that those preferences are respected. 

The weight of this obligation, however, is not uniform across service types. For 
archival retrieval systems, ante-mortem autonomy is satisfied when the person 
consented, during their lifetime, to the collection and posthumous use of their 
own recordings. For synthetic generative systems, ante-mortem autonomy re-
quires a qualitatively higher standard of consent: the person must have expressly 
authorized not merely the use of their existing data, but the creation of new con-
tent in their name, a form of authorization that existing legal instruments—the 
Brazilian testament, the French digital directive, the Californian publicity rights 
assignment—are generally not designed to capture with the specificity that syn-
thetic generation demands. 

Buben (2025) has argued that the majority framing of posthumous digital tech-
nologies in terms of grief management has obscured their commercial dimensions 
and created a false impression of benevolence around an industry that raises fun-
damental questions of power and consent. Ante-mortem autonomy as a regula-
tory principle addresses this directly: it insists that the person whose identity is 
being commercialized must have had the opportunity to shape the terms on which 
that commercialization occurs. 

The importance of ante-mortem autonomy is further underscored by the phil-
osophical debate over whether restrictions on grief-bot access may themselves 
constitute a form of unjust paternalism. Podosky (2025) argues that policies aimed 
at limiting bereaved individuals’ access to grief-bots, whether in the form of com-
plete bans, therapist-supervised access, or technological guardrails such as time 
limits and programmed “uncanny moments”, constitute what he terms affective 
paternalism: a non-consensual intervention in a subject’s emotional lifeworld, un-
dertaken in the name of improving their affective situation. Drawing on relational 
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autonomy theory and the feminist tradition (Young, 1990; MacKenzie & Stoljar, 
2000), Podosky contends that such restrictions disproportionately harm margin-
alised subjects, who already operate within systems that deny recognition of their 
capacity for emotional self-regulation. From a regulatory standpoint, this argu-
ment cautions against overly restrictive regimes that privilege the judgment of in-
stitutions over the ante-mortem choices of the individual, reinforcing the case for 
facilitating genuine autonomous expression of consent prior to death rather than 
delegating post-mortem decisions to platforms or heirs. 

6.2. Integrity of the Posthumous Persona 

The second principle is that the content generated by digital avatars must be co-
herent with the identity that the person constructed and expressed during their 
lifetime. This is the criterion that the legislative bills preceding the Civil Code re-
form, the reform commission’s own proposals, and the CONAR adjudication of 
the Volkswagen/Elis Regina case have all, in different ways, converged upon. It 
represents a translation into regulatory language of the doctrinal insight that the 
protection of posthumous personality is not merely a protection of family inter-
ests, but a protection of the person themselves, of the legacy they built, the values 
they held, and the way they wished to be understood. 

As a regulatory principle, integrity of the posthumous persona has both sub-
stantive and procedural dimensions. Substantively, it prohibits the production of 
content that attributes to the deceased words, actions, opinions, or associations 
that are clearly incompatible with their established identity, the Bruce Lee whisky 
advertisement being a paradigm case (Salgado, 2025). It also prohibits uses that 
degrade, ridicule, or sexualize the deceased in ways that violate the basic dignity 
that the legal system continues to protect after death. Procedurally, it requires that 
those authorizing posthumous digital uses demonstrate that they have assessed 
compatibility with the deceased’s established identity, and that they bear respon-
sibility for breaches of that compatibility. 

The practical application of this integrity standard differs fundamentally de-
pending on the service type. For an archival retrieval system, coherence verifica-
tion is in principle tractable: the content to be presented is drawn from a fixed 
corpus of the deceased’s own words, and the question is whether the selection and 
contextualization of that corpus is faithful to the person’s identity. For a synthetic 
generative system, the verification task is categorically harder: the content to be 
assessed has never existed before, is produced by a model that may extrapolate 
well beyond the training data, and cannot be compared against any statement the 
person actually made. Integrity of the posthumous persona, as a legal standard, 
demands correspondingly stricter scrutiny (and a higher threshold of authoriza-
tion) for synthetic generation than for archival retrieval. 

Hurshman et al. (2025) identify authenticity as one of the core principles of 
their ethics consensus framework for digital duplicates: digital duplicates should 
not be used in ways that are deceptive or that misrepresent the views or identity 
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of the person depicted. Applied to the posthumous context, this principle takes on 
additional weight: the deceased cannot speak for themselves, cannot correct mis-
representations, and cannot withdraw consent. The asymmetry between the plat-
form’s capacity to generate content and the deceased’s incapacity to respond 
makes authenticity and coherence not merely ethical desiderata but legal require-
ments. 

6.3. Bounded Succession: Guardians, Not Proprietors 

The third principle follows from the analysis of the comparative models and the 
Brazilian civilian tradition. Family members authorized to protect the posthu-
mous personality rights of the deceased are guardians of those rights, not propri-
etors of them. This distinction must be operationalized in legal frameworks that 
specify what guardians may and may not do. 

What guardians may do includes: defending the deceased’s identity against un-
authorized uses by third parties; authorizing uses that are consistent with the de-
ceased’s presumed preferences and with the integrity of the posthumous persona; 
declining to authorize uses that, in their reasonable judgment, would be incom-
patible with the deceased’s values or would harm the deceased’s memory; and, 
where the deceased’s identity has recognized commercial value, participating in 
the economic fruits of authorized uses in a manner that reflects their role as stew-
ards rather than owners. 

What guardians may not do includes: authorizing uses that violate the moral 
core of posthumous personality rights, regardless of the economic returns they 
would generate; acting as though they hold a property right that they may freely 
alienate, license to anyone, or exploit in any manner; and displacing the deceased’s 
own expressed preferences in favor of their own economic interests. The critique 
articulated by Schreiber (2013), that the current legitimation of heirs alone may 
serve primarily to protect the heirs’ financial interests rather than the deceased 
person’s dignity, must be incorporated into any framework that extends authority 
to heirs. The theoretical basis for this constraint is well established: as Birnhack 
and Morse (2022) demonstrate through their analysis of will theory and interest 
theory, the law can at most protect the reasonable expectations of the living re-
garding their post-mortem condition—not the interests of a person who no longer 
exists as a legal subject. The implication for guardianship is direct: heirs act legit-
imately only insofar as they implement those ante-mortem expectations, not in-
sofar as they exercise an independent authority derived from their position as suc-
cessors. 

The guardian/proprietor distinction also maps differently onto the two service 
categories. In archival retrieval systems, the guardian’s role is primarily curatorial: 
they control access to a corpus that the deceased themselves created. The risk of 
overreach is real but bounded by the content of the corpus itself. In synthetic gen-
erative systems, the guardian’s role is effectively constitutive: they authorize the 
creation of new content that will be attributed to the deceased. This is a qualita-
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tively different power, and one that the civilian concept of guardianship, which 
was built around the idea of protecting what the deceased left behind, was not 
designed to confer. Legal frameworks should therefore impose stricter substantive 
and procedural constraints on heir authorization of synthetic generation than on 
heir authorization of archival access. 

Buben’s (2025) observation that heirs authorized to permit posthumous digital 
reconstruction may themselves be in a state of acute grief, and therefore structur-
ally vulnerable to pressure by platforms seeking to commercialize the deceased’s 
identity, adds a consumer protection dimension to this principle. The legal frame-
work must ensure that the authorization process is genuinely free, informed, and 
untainted by the exploitation of grief, requirements that existing contract law and 
consumer protection frameworks may not be sufficient to guarantee. 

6.4. Platform Accountability 

The fourth principle is that companies offering posthumous digital reconstruction 
services must bear affirmative governance obligations proportionate to the risks 
they create. The existing practice, visible in the terms of service of platforms such 
as HereAfter AI, StoryFile Life, and DeepBrain AI, is that platforms claim exten-
sive rights over user-generated content, grant users only limited and revocable 
licenses, prohibit any commercial use or transfer, and impose contractual condi-
tions designed to manage the platform’s legal exposure without necessarily pro-
tecting the interests of users, their families, or the deceased (Salgado, 2025). This 
is a governance structure designed for the platform’s benefit, not for the govern-
ance of a technology with significant human rights implications. Birnhack and 
Morse (2022) identify this structural feature as a general characteristic of the dig-
ital remains market: in the absence of legislation, the power to determine the fate 
of digital remains lies mostly with the service providers, who draft contracts to 
maximize operational flexibility and minimize exposure, while social norms that 
once governed posthumous access to personal items are rendered irrelevant by 
the intermediated, contractual architecture of online services. 

Platform accountability, as a regulatory principle, requires at minimum: trans-
parency about how data is collected, processed, and used to construct posthumous 
avatars; mechanisms enabling users and their families to specify, revise, and en-
force posthumous data preferences; governance obligations requiring platforms 
to document consents, maintain records of generated content, and respond to 
takedown requests from authorized guardians; and liability for uses that violate 
the ante-mortem preferences of the deceased or the authorization decisions of 
their legal guardians. 

Platform accountability obligations should also be calibrated to service type. 
Archival retrieval platforms bear accountability for the accuracy and contextual 
fidelity of the corpus they manage, and for the security of access controls. Syn-
thetic generative platforms bear the additional and more demanding obligation of 
accounting for the content they produce: they must document the basis on which 

https://doi.org/10.4236/blr.2026.172021


A. P. da Silva et al. 
 

 

DOI: 10.4236/blr.2026.172021 396 Beijing Law Review 
 

each generated response was deemed compatible with the deceased’s established 
identity, maintain records of generated content sufficient to enable post hoc re-
view, and bear strict liability for generated content that violates the integrity of the 
posthumous persona, regardless of whether a family member nominally author-
ized the use. The distinction matters because the harm profile of the two categories 
differs: archival retrieval can distort through selection and decontextualization, 
while synthetic generation can distort through invention, and invention without 
accountability is the deeper threat to posthumous dignity. 

The Harm Mitigation and Proportionality Principle proposed by Hurshman et 
al. (2025), that the creation and use of digital duplicates is permissible only when 
serious harms are unlikely, or where foreseeable risks are proportionate to justifi-
able value and accompanied by adequate mitigation measures, provides a useful 
ethical anchor for platform accountability. Translated into legal terms, this prin-
ciple implies a duty of care for platforms: they must assess the risk profile of each 
use, implement safeguards proportionate to those risks, and be answerable for 
foreseeable harms that their services enable. 

The ethics literature on re-creation services provides concrete guidance on what 
platform accountability should entail in practice. Hollanek and Nowaczyk-
Basińska (2024), analyzing multiple speculative scenarios of deadbot deployment, 
identify four clusters of design obligations for service providers: i) the develop-
ment of sensitive procedures for “retiring” deadbots in a dignified way, including 
automatic inactivation protocols after extended disuse, analogous to existing in-
active account policies; ii) the implementation of meaningful transparency, un-
derstood not merely as disclosure that an AI is involved, but as clear communica-
tion of the psychological risks associated with prolonged interaction, including 
the risk of dependency; iii) the imposition of age restrictions, given the particular 
vulnerability of children to forming attachment relationships with AI systems rep-
resenting deceased parents; and iv) adherence to a principle of mutual consent, 
requiring that both the data donor and the service interactant explicitly agree to 
participation in a re-creation project before the service commences or delivers 
content. The authors emphasize that this last principle is especially important be-
cause current platform designs allow data donors to designate interaction targets 
without the latter’s knowledge or consent, a design choice that can impose un-
wanted grief-processing frameworks on bereaved individuals and deny them 
agency over how they mourn. These design obligations translate directly into the 
legal accountability framework proposed here: platforms should be required by 
regulation to implement them, and liability should attach where failure to do so 
causes foreseeable harm. 

6.5. Institutional Implications: The Case for Procedural  
Governance 

The four principles outlined above are substantive; they specify what values a reg-
ulatory framework must protect. But they also require institutional translation: 

https://doi.org/10.4236/blr.2026.172021


A. P. da Silva et al. 
 

 

DOI: 10.4236/blr.2026.172021 397 Beijing Law Review 
 

mechanisms through which those values are operationalized, monitored, and en-
forced. The CONAR adjudication of the Volkswagen/Elis Regina case illustrates 
both the potential and the limits of soft-law mechanisms: the advertising self-reg-
ulatory body was able to apply consent and identity coherence as workable crite-
ria, but its decisions are non-binding, sector-specific, and unequipped to address 
the full range of posthumous digital uses beyond the advertising context. 

The most structurally significant institutional response to this governance def-
icit may yet come from within the Civil Code reform process itself. The Antepro-
jeto de Reforma do Código Civil, finalized by the Commission of Jurists desig-
nated by the Brazilian Senate in April 2024, includes a dedicated Livro do Direito 
Digital that addresses, with unprecedented specificity, the legal regime of digital 
avatars and posthumous digital replicas. The proposal directly engages the termi-
nological and conceptual landscape mapped at the outset of this article: whether 
the entities in question are understood as “avatares digitais”, “réplicas póstumas”, 
or “duplicatas digitais”, the reform commission proceeds from the recognition 
that these are sui generis legal objects, not reducible to either ordinary intellectual 
property or to traditional personality rights, and requiring a framework calibrated 
to their specific characteristics. 

The reform proposal introduces a double-authorization structure that is worth 
examining in detail, because it departs in important respects from both the legis-
lative bills discussed in the preceding subsection and from the current civilian 
doctrine. The proposed provision contemplates that both the person themselves, 
through an ante-mortem directive or testamentary disposition, and their heirs and 
legal representatives, after death, may validly authorize the construction and de-
ployment of a digital avatar. This dual authorization model (which we may call 
the “conjunctive consent” framework) differs significantly from Bill 3614/2023, 
which would prohibit heirs from authorizing posthumous digital reconstruction 
entirely, and from Bill 3608/2023, which treats ante-mortem consent as a condi-
tion precedent that, in its absence, triggers derivative heir authorization. The re-
form commission’s approach instead treats the two sources of consent as comple-
mentary rather than hierarchical: ante-mortem authorization by the data donor is 
the preferred and most legally secure basis; authorization by heirs or representa-
tives is permissible in its absence, but is bounded by the integrity requirements 
discussed below and by the express prohibition of uses contrary to the deceased’s 
established mode of being or thinking as externalized during life. 

Critically, the Livro do Direito Digital reconnects this authorization framework 
to the doctrinal vocabulary of personality rights that the reform preserves in the 
general part of the Code. The draft provision establishing the conditions for lawful 
AI-generated images and voices of deceased persons, subject to requiring prior 
and express informed consent of the data donor, or of heirs and representatives; 
respect for dignity, reputation, and legacy; prior and express authorization for 
commercial uses; and absolute respect for mandatory rules and public order, op-
erates as a lex specialis that qualifies, without displacing, the general protection of 
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posthumous personality attributes under arts. 12 and 20 of the Code. In the ter-
minological register adopted by this article, the reform treats posthumous digital 
avatars as hybrid objects: their construction and deployment engage both the ex-
istential dimension of personality (governed by the non-transferable, dignity-
based rules of the general chapter) and the patrimonial dimension of digital assets 
(governed by the succession rules of the Livro do Direito Digital and the proposed 
art. 1.791-A). This bifurcation is not merely taxonomic: it has direct legal conse-
quences for the question of who may authorize what uses, on what conditions, 
and subject to what limits. 

The reform commission’s dual-authorization model also has significant impli-
cations for the governance relationship between public institutional mechanisms 
and private ordering. Rather than channeling posthumous digital use through a 
specific administrative body, the Livro do Direito Digital relies on a substantive 
legal standard, namely coherence with the established identity of the deceased, 
that must be demonstrated by whoever seeks to authorize the use. This approach 
distributes the verification function across multiple actors: notaries and testamen-
tary executors, where ante-mortem directives exist; heirs and their legal represent-
atives, in cases of post-mortem authorization; and ultimately courts, where dis-
putes arise about whether a proposed use meets the statutory criteria. The gov-
ernance logic is one of distributed accountability under legal standards, rather 
than concentrated administrative gatekeeping. Whether this is sufficient, specifi-
cally whether the standards are determinate enough to be applied consistently, 
and whether the verification mechanisms are robust enough to prevent circum-
vention, remains to be seen, and will depend significantly on how the reform’s 
implementing provisions are drafted and on the judicial culture that develops 
around them. 

7. Conclusion: Legislating for the Immortal 

Platforms in the posthumous digital avatar market sell a version of eternity: the 
promise that the personality of the deceased can be made present, interactive, and 
responsive, indefinitely into the future. The law’s response has been, almost eve-
rywhere, inadequate, not because legislators are indifferent, but because the foun-
dational concepts of personality rights doctrine were built around the living per-
son as the ultimate repository of personality, and the death of that person creates 
conceptual difficulties that incremental adaptation cannot fully resolve. 

This article has argued that the inadequacy is structural rather than incidental, 
and that it manifests differently in different legal traditions. The French model, 
coherent in its insistence on the moral and non-transferable character of person-
ality rights, leaves families without any legal stake in the commercial exploitation 
of the deceased’s identity, and leaves the market to operate largely outside the 
framework it would otherwise regulate. The German model, more flexible in its 
recognition of the patrimonial dimension of personality, has developed doctrinal 
tools that are better adapted to a digital environment but were still designed pri-
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marily for the analog world of photographs and film. The Californian model, com-
mercially sophisticated and increasingly attentive to the specific risks of AI-driven 
reconstruction, has effectively converted posthumous identity into a property 
right, with all the advantages of legal certainty and economic operationalization, 
and all the risks of subordinating dignity to commercial logic. 

Brazil occupies an unusual position in this landscape. Its civilian tradition is 
theoretically aligned with the French model, but its jurisprudence, from the STJ’s 
recognition of the Garrincha family’s claim to the commercial value of the foot-
baller’s image, to the CONAR adjudication of the Elis Regina case, has been push-
ing, pragmatically if not doctrinally, toward a hybrid position closer to the Ger-
man approach. The Civil Code reform process offers a rare opportunity to convert 
this pragmatic evolution into a coherent doctrinal framework. The reform com-
mission’s proposals, while incomplete in their operationalization, represent a se-
rious beginning. 

What this article has proposed is a framework of four principles, ante-mortem 
autonomy, integrity of the posthumous persona, bounded succession, and plat-
form accountability, that we believe can guide a more coherent legal response to 
the posthumous digital avatar market. These principles are not uniquely Brazilian: 
they are drawn from the best elements of each of the comparative models, from 
the recent ethics literature on digital duplicates (Hurshman et al., 2025), and from 
the philosophical critique of the grief and memorialization framing of these tech-
nologies (Buben, 2025). Their application in the Brazilian context will require spe-
cific institutional design, and particularly the development of procedural govern-
ance mechanisms that can operationalize substantive criteria in a manner that is 
accessible, predictable, and enforceable. 

The hardest cases are not the commercial ones. When a corporation wants to 
use the reconstructed image of a deceased musician to sell automobiles, the appli-
cable framework is at least clear in its structure, even if disputed in its details: 
consent, coherence, transparency, and accountability. The harder cases are the in-
timate ones: a mother who wishes to continue speaking with a simulation of her 
dead child; a family that commissions a digital avatar of a patriarch so that grand-
children who never met him can ask him questions; a dying person who creates 
an interactive record of their memories for loved ones they will never see grow 
old. These uses sit at the intersection of grief, technology, and dignity in a way 
that law has difficulty addressing without either overreaching into private life or 
abandoning the field to the market entirely. 

Buben (2025) has argued, persuasively, that the framing of these intimate uses 
in terms of therapeutic grief management should not obscure their broader im-
plications: the same technology that enables intimate memorialization also ena-
bles commercial exploitation, and the regulatory framework must be designed to 
differentiate between them without assuming that one is always benign and the 
other always suspect. The principle of ante-mortem autonomy does much of this 
work: if the person whose identity is being used has specified their preferences, 
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the law has a clear directive. If they have not, the framework must fall back on 
bounded guardianship, integrity of persona, and institutional oversight. 

The question with which this article began, who speaks when the dead speak?, 
does not have a single legal answer. What the law can provide is a framework that 
ensures the question is asked honestly: that the dead are not made to speak for 
purposes they would have rejected, by people whose interests may diverge from 
their own, through technologies whose governance is designed for profit rather 
than protection. The construction of such a framework is not merely a technical 
legislative exercise. It is a statement about what kinds of persons the legal system 
recognizes, and how far their claim to dignity extends beyond the moment of 
death. In an age when that boundary is being pushed by commercial actors every 
day, the law’s silence is itself a position, and not a neutral one. 
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