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Abstract

Article 4 of the Opinions of the Ministry of Justice on Promoting the Work of
Cooperative Notary Public Institutions stipulates that a cooperative notary
public institution is featured by “being jointly financed by eligible notaries
public” and “the assets of which being jointly owned by the cooperators and
the liabilities of the institutions being limited to their total assets”. The con-
troversy thus arises over the liabilities of cooperative notary public institu-
tions. Limited liability is a special application of civil liability in the field of
commercial law. It is a statutory risk allocation mechanism, which is part of
the organization laws regarding the separation of assets and liabilities and not
necessarily related to legal personality. Defining cooperative notary public in-
stitutions as “non-legal person organizations”, through the adoption of nota-
ry public legislation, not only meets the practical needs of the reform of the
notary public system, but also conforms to the framework of civil subjects
under the Civil Code.

Keywords

Cooperative Notary Public Institutions Public, Notary System Reform, Types
of Civil Subjects, Non-Legal Person Organizations

1. Introduction

Notary public system is an important preventive judicial system, and notary ser-
vice is an important part of public legal services. In the processes of the moder-
nization of the national governance system and governance capacity, the im-
provement of a diversified dispute and conflict resolution mechanism as well as
the acceleration of the construction of the public legal service system, a flexible
system consisting of cooperative notary public institutions is more conducive to
the functional role and unique advantages of notaries public. Regulating and

promoting the development of cooperative notary institutions have become an
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important element in deepening the reform of the notary public system. Liability
is one of the basic theoretical issues that need to be solved promptly to regulate
the development of a system of cooperative notary public institutions, which
originates from the controversy over the characteristics of cooperative notary
public institutions as civil subjects. This paper intends to discuss the feasibility of
limited liability of cooperative notary public institutions from the perspective
that limited liability is actually a risk allocation mechanism in terms of commer-
cial law, and that a moderate separation should be made between a risk alloca-

tion mechanism and the theory on different types of civil subjects.

2. Theoretical Controversy over the Liability of Cooperative
Notary Public Institutions

The cooperative notary institution is a new type of social organization that
emerged along with the reform of the notary public system, and its organiza-
tional form has the following characteristics: 1) it is a voluntary organization
consisting of individual eligible notaries public who join and co-fund the institu-
tion; 2) it is not a state-organized institution, nor does it need state-funding. It
independently runs business operations and is independently responsible for
civil liabilities it incurred; 3) its assets are owned by cooperators and its liabilities
are limited up to its assets; 4) it is democratically managed and operates in ac-
cordance with the laws of the market and self-regulatory mechanism.! Currently,
there are four main views on what type of civil subjects cooperative notary pub-
lic institutions should be categorized into.

Firstly, the social service institution theory. This theory advocates that it is
better to categorize cooperative notary public institutions as a type of non-profit
legal person-social service institutions, for the reason that cooperative notary
public institution fits the conditions for the establishment of legal persons and
has the attributes of a non-profit. As such, it can be identified as a non-profit le-
gal person in the first place; secondly, based on examining its functions, we can
rule out the options of other types of non-profit legal persons and therefore con-
firm cooperative notary public institutions are social service institutions (Tang &
Duan, 2021).

Secondly, the donative legal person theory. This theory considers that the cap-
ital contribution of the funders of the cooperative notary public institution
should be classified as “donative”, which is more consistent with the non-profit
nature of notary public institutions, and also conforms to the Ministry of Jus-

tice’s definition that the cooperative notary institution’s liability is limited liabil-

'Opinions of the Ministry of Justice on Promoting Pilot Cooperative Notary Public Institutions:
“IV. Organizational form of cooperative notary public institutions, rules of procedure and rights
and obligations” subsection (1) Organizational form, cooperative notary public institution is
formed by eligible individual notaries voluntarily. Notaries shall jointly participate and fund the
operation; state establishment and funding are not needed; independently operate the business; in-
dependent assume civil liability, its property is jointly owned by the cooperators, its liability to-
wards debt shall be limited to its total assets; it is democratically managed and operates according to
market regulation and self-governing mechanism.
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ity. Categorizing cooperative notary public institutions as a type of “donative le-
gal person” can solve the current dilemma of the categorization unclarity of co-
operative notary public institutions and benefit the development of the pilot
reform of cooperative notary public institutions (Liu, 2019).

Thirdly, the special legal person theory. The starting point of this theory is the
same as that of the “social service institution theory”, which is also based on the
non-profit and legal person attributes of notary public institutions. But this
theory further explores the distinction between for-profit and non-profit legal
persons as stipulated by the Civi/ Code and considers cooperative notary public
institutions as special legal persons due to the reason that these institutions are
both revenue-generating and beneficial to public welfare (Xie, 2017).

Fourthly, non-legal person organization theory. This non-legal person organ-
ization theory is agreed upon by mainstream academia. It advocates that coop-
erative notary public institutions should be classified as “non-legal person or-
ganizations that should bear unlimited liability”, and scholars holding this view

include Lixin Yang?, Qing Ye, Weiping Zhang, Xiaoyan Sun’, Gongyi Wang* and

’Lixin YANG believes that the “non-legal person organizations” in General Principles of the Civil
Law is a new type of civil subject. This type’s characteristics are that it does not have a legal perso-
nality, but can engage in civil activities in its own name, is entitled to civil rights, civil obligations,
and civil liability, and is the third category of civil subjects in China. The vast majority of partner-
ship law firms in China are non-legal person organization that does not have legal personality and
provides professional service. Notary public institutions and law firms are of the same nature, and
should be characterized as professional services institutions that do not have legal personality. See
Lixin YANG, The Legal Nature of Notary Public Institutions and Three Models, published in China
Notary, Vol.2018 No.1, p. 14.

*Qing YE believes that notaries public and lawyers are legal service providers and belong to the
modern service industry that provides professional services to society, and that “notaries public
jointly fund the establishment of cooperative notary public institutions, with individual notaries
public being the actual contributors. Therefore cooperative notary public institutions should be de-
fined as non-legal person organizations according to Article 102 of the Civil Code. Weiping
ZHANG pointed out that “cooperative notary public institutions and even government-affiliated
notary public institutions are in fact operated by each notary who faces the client and carries out the
notary activities prescribed by law”, and he believed that “the nature of cooperative notary public
institutions as civil subjects is understood from the basic principles of the Civil Code ... can be cha-
racterized as an non-legal person organization clearly defined in the Civil Code”; Xiaoyan SUN be-
lieves that “the establishment of cooperative notary public institutions is of great significance in ac-
celerating the socialization of notary institutions and the professionalization (specialization) of no-
taries in China and that positioning cooperative notary public institutions as non-legal person or-
ganizations is “conducive to the organizational role of notary public institutions as legal profession-
al institutions in notary activities and the supervision on the role of notaries in providing indepen-
dent notary services; it reflects the professional status of notary institutions and stimulates the pro-
fessional vitality of notary works”. See “Written Comments to the Public Legal Services Adminis-
tration of the Ministry of Justice (October 21, 2020),” unpublished manuscript. Quoted in Jinyi
ZHANG, Cooperative Notary Public Institutions Should Be Qualified as Non-legal Person Organi-
zations and Evolve toward Notary Partnerships: An Overview of Views on the Nature of Coopera-
tive Notary Public Institutions in Legal Sciences, published in WeChat Publications Selected Ar-
ticles on Notary Publics, October 13, 2021.

‘Gongyi WANG believes that when China’s notary legislation was enacted, reference was made to
the legislative experience of partnership notary offices in civil law countries, and an industry-wide
insurance protection mechanism, a departure from the state protection mechanism, and a mar-
ket-oriented operation were established, implying the value of unlimited liability for notary public
offices, which is of the same nature as partnership organizations such as law firms, accounting firms,
physician firms, and design firms. See Gongyi WANG, The Civil Law Status of the Organizational
Form of Notary Publics, published in WeChat Publication Mongoose Report, dated October 11, 2021.
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Guodong Xu’. They have different perspectives when discussing this issue. Still,
they all point to a common conclusion: cooperative notary public institutions,
similar to cooperative law firms and accounting firms, are all “non-legal person
organizations”. They are all professional service organizations that do not quali-
fy as legal persons, and should bear unlimited liability.

Based on the consensus of the first three views on “cooperative notary institu-
tions are legal persons”, the above four views can be summarized into two cate-
gories, namely, “legal person theory” and “non-legal person organization
theory”. The regulatory basis of the “legal person theory” is Part III (2) and Part
IV (1) of the Opinions of the Ministry of Justice on Promoting Pilot Cooperative
Notary Public Institutions (hereinafter referred to as the Opinions of the Minis-
try of Justice), which stipulate the establishment conditions, procedures, inde-
pendent assets and the limited liability of cooperative notary public institutions,
in line with the provisions of the Civi/ Code regarding certain aspects of a legal
person including the “name, organization, domicile, assets and funds, being es-
tablished in accordance with legal conditions and procedures, and independent
and limited civil liability”. Therefore, this theory believes that there is no doubt
about the legal person status of cooperative notary institutions. The “non-legal
person organization theory” is based on the provision of Part IV (1) of the
Opinions of the Ministry of Justice which specify that “the assets shall be
jointly owned by the funders”, and believes that since the funders are the ac-
tual capital contributors to the cooperative notary public institution, it is ap-
propriate to draw reference from overseas experience and classify cooperative
notary public institutions as “non-legal person organizations” which bear un-

limited liability.

3. Critics over the Legal Person Theories of Cooperative
Notary Public Institutions

The Opinions of the Ministry of Justice stipulate that cooperative notary public
institutions’ liabilities towards their debts should be limited to their total assets.
As aforementioned, limited liability is part of the traditional laws on the organi-
zation of legal persons, and people are used to the combination of a legal person
with the limited liability system. Accordingly, there are three theories that advo-
cate cooperative notary public institutions as legal persons: one is the social ser-
vice institution theory, the second is the donative legal person theory, and the
third is the special legal person theory. Although the author agrees that coopera-
tive notary public institutions should have limited liabilities, the author does not
concur with the current “legal person theories” and shall analyze the theories

respectively as follows.

*According to Guodong XU, “notary public institutions should look to the existing legal system to
find the basis for its positioning as civil subjects, and the positioning of non-legal person organiza-
tions is basically correct. See Roundtable|Civil Subject Positioning of Cooperative Notary Public In-
stitutions under the Framework of the Civil Code, published in WeChat Publications, Xiamen Lu-
jiang Notary Office, https://mp.weixin.qq.com/s/G22JoIXVCGWAZPjk]Ntzug, last accessed on
March 9, 2022.

DOI: 10.4236/blr.2022.134047

726 Beijing Law Review


https://doi.org/10.4236/blr.2022.134047
https://mp.weixin.qq.com/s/G22JoIXVCGWAZPjkJNtzug

M.Y. Wang

3.1. Cooperative Notary Public Institutions Are Not Non-Profit
Legal Person

Since social service institution and donative legal person are subordinate con-
cepts under the non-profit legal person framework regulated by the Civi/ Code
of our country, this paper will jointly analyze “social service institution” and
“donative legal person”. Cooperative notary public institutions and non-profit
legal persons both have the trait of non-profit entities and similar organizational
characteristics, but cooperative notary public institutions are not social service
institutions nor donative legal persons.

1) The commonality of “non-profit” characteristics between the two

To determine whether an organization is “non-profit”, we may consider two
aspects: the first one is the purpose of establishing this organization. When
properties and property rights, such as money, tangible objects, intellectual
property, land operation rights, etc., exist only as the owner’s private property
and rights, they are only property and rights, not capital; when they are used to
make “capital contributions” to establish an organization, if the purpose of the
capital contribution is to derive profits, then regardless of the fact that the or-
ganization’s business indeed generates profits or not, the essence of these prop-
erties and property rights is capital; if the purpose of the capital contributor is
not to pursue profit, but for the purpose of public welfare or to provide public
goods and services to society, then regardless of whether the organization oper-
ates business activities and whether the business activities are profitable or not,
the capital contribution is not indeed capital; the second is to consider whether
the organization distributes profits. It is not required that non-profit organiza-
tions should not operate income-generating business activities. In fact, many
non-profit enterprises have surpluses on their management accounts each year.
The difference between non-profit organizations and equally successful for-profit
organizations is that the profits earned by non-profit organizations can only be
used to pay reasonable remunerations to those who provided services or capital
to the organizations, instead of being distributed to the members of the organi-
zations, the management personnel, board of directors, etc. Even in the event of
the closure of a non-profit organization, the remaining assets cannot be distri-
buted.®

Article 6 of the Notary Public Law stipulates that notary public institutions are
not for profit, and Article 87 of the Civi/ Code stipulates those non-profit legal
entities are established for public benefit or other non-profit purposes and may
not distribute profits generated to the contributors, founders or members.

Therefore, both cooperative notary public institutions and non-profit legal per-

®Article 95 of the Civil Code: Upon cessation of a non-profit legal entity established for public bene-
fit purposes, the remaining assets shall not be distributed to the contributors, founders or members.
The remaining assets shall be used for public benefit purposes in accordance with the provisions of
the articles of incorporation or the decision of the authority; if it cannot be disposed of in accor-
dance with the provisions of the articles of incorporation or the decision of the authority, it shall be
transferred to a legal entity with the same or similar purposes under the auspices of the competent
authority and shall be announced to the public.
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sons have the characteristics of “non-profit”.

2) Both Are “Non-Profit Organizations”

A non-Profit Organization (NPO) is a social organization outside of the scope
of governmental organizations and the market sector (for-profit enterprises) and
is not for profit (Li, Xu, & Li, 2006). NPOs are business operating entities, but in
the meanwhile, they are not for profit. Their business operations supply public
goods that meet individuals’ differential demands due to differences in income,
wealth, religion, race, education, etc., thus solving the government failure caused
by “insufficient differentiation in the provision of public goods”. The non-profit
nature of these organizations can also avoid the market failure caused by infor-
mation asymmetry, which is bound to occur when public goods are provided by
for-profit organizations. In an international comparative study of non-profit or-
ganizations in 12 countries, United States scholars Salamone and Anhalt sum-
marized six characteristics of non-profit organizations: firstly, organizational
characteristics, i.e., the organization should have its own constitution, its own
organizational structure, relatively stable and sustainable organizational goals,
and meaningful organizational boundaries; secondly, non-governmental cha-
racteristics, i.e., the organization is independent of the government, but accepts
government supervision, management or support; thirdly, non-profit characte-
ristics, that is, the organization’s goal is not making profit, but the organization
is also not prohibited from making profit, provided that such profit shall not be
used for distribution to participants; fourth, self-governing characteristics, that is,
the institution manages itself, operates independently, is self-sustainable and in-
dependently responsible for its liabilities; fifthly, voluntary participation charac-
teristics; and sixthly, public benefit characteristics (Huang, 2012). Obviously,
both cooperative notary public institutions and non-profit legal persons have the
above characteristics and are non-profit organizations.

3) Uniqueness of cooperative notary public institutions

Currently, there are two views that cooperative notary public institutions are
non-profit legal persons: one is the view in this industry that “cooperative notary
public institutions are “donative legal persons”, and the other is the academic
community’s proposal that “cooperative notary public institutions should be
classified as social service institutions™. In the author’s opinion, although coop-
erative notary public institutions are highly similar to non-profit legal persons in
terms of “non-profit” and organizational characteristics, cooperative notary
public institutions are not non-profit legal persons as regulated by the Civi/
Code for the following reasons.

First of all, the donative legal person in the Civi/ Code is a Chinese interpreta-
tion of consortium legal person under the traditional civil law structuralist legis-
lative mode, and the donative legal person’s “lack of autonomy and subject to
the will of the donor” is its fundamental difference from association legal person.

Although a cooperative notary public institution is established by the founder,

’According to the provisions of the Civil Code of China, social service organizations are a type of
donative legal person.
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the funder’s capital contribution should be considered as a start-up fund for the
independent operation of the cooperative notary public institution, not as a
“donation” by the funder which requires the cooperative notary public institu-
tion to spend the funds in accordance with the will of the founder. Specifically,
there are three major types of non-profit legal persons regulated by the Civi/
Code in China: government-affiliated institution legal persons, social organiza-
tions, and donative legal persons (foundations, social service organizations, and
legal persons of religious activity sites). There is a view that the classification of
“social organizations, government-affiliated institutions and donative legal per-
sons” is based on the logic of “the gradual weakening of the control of the con-
tributors over the property of legal persons and the gradual strengthening of the
role of property in the performance of the functions of legal persons” (Ren,
2016). The author agrees with this view and further interprets and understands
that the legislation on civil subjects in China, despite its abandonment of the
traditional structuralist legislative model of the civil law system, still contains its
genes. Except that the government-affiliated institution legal person is an origi-
nal type of legal person in China, the social organizations, and donative legal
persons are actually the Chinese interpretations of the association legal person
and the consortium legal person under the traditional structuralist legislative
model of the civil law system.

The fundamental difference between them is that the members of the associa-
tion legal person have the autonomy to direct the actions of this private subject.
In contrast, donative legal persons lack such autonomy and are ultimately sub-
ject to the will of the donor (Tan, 2016). From the historical origin of the con-
cept of a donative legal person and the practices in China and abroad, there is a
basic consensus that “the donor is not a member of the legal person” and “the
member of the donative legal person has no right to direct the actions of this
private subject and is ultimately subject to the will of the donor”. On the con-
trary, the founder of a cooperative notary public institution is not only a mem-
ber of the cooperative notary public institution, but also a core member, and the
members of the cooperative notary public institution enjoy autonomy over the
establishment, operation and revocation of the institution, as well as the use and
disposal of the institution’s assets, therefore, it is obvious that there is no donor
in a cooperative notary public institution, and it is not a “puppet with no
self-will, created solely to achieve the donor’s objectives. Moreover, according to
Professor Henry Hansmann, with respect to a non-profit donative legal person,
the main purpose of the transaction between the donor (contributor) and the
non-profit organization is to purchase services (charity) for others, and the
non-profit organization, as a party to the transaction, provides these services to
third parties (Henry, 2001). Apparently, cooperative notary public institutions
do not conform to this characteristic since customers visiting the cooperative
notary public institution pay for the services purchased by themselves. The rea-
son why the industry advocates the classification of cooperative notary public

institutions as donative legal persons is that “the capital contributed by the
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founders of cooperative notary public institutions could not generate dividend
distribution nor be inherited, so in essence, it is no different from that of the
capital contributions made by donors, thus better to be classified as donated
capital” (Liu, 2019). It could be seen that the idea that “cooperative notary public
institutions are donative legal persons” is created after defining “the capital con-
tributions that could not generate dividend distribution nor be inherited” as
“donated capital” and mechanically matching it to the concept of a donative le-
gal person in the Civi/ Code in order to resolve the current “need to provide a
correct definition” to cooperative notary public institutions”. It is not the result
of scientific studies and should not be used as an approach to solving the prob-
lem of what type of civil subjects that cooperative notary institutions belong to.
Secondly, the “social service institution theory” is self-contradictory. Specifi-
cally, this theory is that cooperative notary public institutions have both legal
person elements and non-profit characteristics, so they should be classified as
non-profit legal persons. However, among the non-profit legal persons currently
regulated by the Civi/ Code, cooperative notary public institutions do not con-
form to the connotation of government-affiliated institutions, social organiza-
tions and foundations (not to mention the legal persons of religious activity
sites), and considering that cooperative notary public institutions, similar to in-
stitutions such as private education and private education institutions which are
concepts developed from private non-enterprises, are social organizations that
have the functions to provide public services to the society, they should be best
regarded as “social service organizations with legal personality” (Tang & Duan,
2021). However, this theory also suggests that, in terms of the purpose of estab-
lishment, source of property, source of power (profit), legal effect, management
method, disposal of surplus property, etc., cooperative notary public institutions
are so different from donative legal person and therefore it is not proper to de-
fine cooperative notary public institutions as a donative legal person (Tang &
Duan, 2021). However, within the framework of the non-profit legal person sys-
tem regulated by the Civi/ Code, the donative legal person is the superior con-
cept of the social service organization with legal personality, and this contradic-
tion in doctrine shows that the non-profit legal person type regulated by the Civ-

il Code in China does not include cooperative notary public institutions.

3.2. Cooperative Notary Public Institutions Are Not Special Legal
Persons

In view of the fact that “cooperative notary public institutions” includes the
word “cooperative”, and that notaries public have the dual attributes of eco-
nomic benefits and public welfare, it is easy to associate them with the “coopera-
tion economic organizations in urban and rural areas” which are classified as
special legal persons. Therefore, some scholars argue that cooperative notary
public institutions should be special legal persons (Xie, 2017). This theory is also
questionable:

First of all, the term “cooperative” of cooperative notary public institutions is
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a concept in political economy, referring to the collective economy, which is one
of the forms of public ownership economy, and it is placed before “notary public
institutions” to define the form of ownership of this type of notarization institu-
tions, highlighting its difference from the “government-affiliated notary public
institutions” which are owned by all people of the state. Therefore, the word
“cooperative” in cooperative public notary institutions should not be compared
with the “cooperation” of cooperation economic organizations in urban and ru-
ral areas.

Secondly, the cooperation economic organizations in urban and rural areas
are cooperatives in the field of economics. Cooperatives are self-help mutual aid
organizations established by the weaker participants in economic relations to
protect their rights in the sector of production and consumption. For example,
the cooperatives’ customers are often also its owners, and the cooperatives dis-
tribute profits according to the amount of purchases made by its members
(Ying, 2002), which is obviously inconsistent with the non-profit connotation of
the notary public institutions that “no income of the organization shall benefit
shareholders or individuals.

Lastly, special legal person is a statutory concept limited to the four types of
legal persons explicitly listed out by Article 96 of the Civil Code of China. The
purpose of the special legal person system is to give private law status to specific
types of social organizations to meet the needs of social management, as Jianguo
LI, Vice Chairman of the Standing Committee of the National People’s Com-
mittee, pointed out in the Explanation of the General Provisions of the Civil Law
(Draft): by including special legal persons in the legislation, in addition to the
status of public legal persons, governmental organs are given private legal person
status, which could greatly reduce the risk of administrative power overstepping
in market economic activities; and by giving private legal person status to rural
collective economic organizations, local residents’ autonomous organizations as
well as cooperation economic organizations in urban and rural areas, private law
would be able to support rural collective land reform, local governance reform,
and rural revitalization, etc. This will prevent these subject entities from losing
their identities during the reform, which might affect the practical effect of the
reform. As could be seen, the special legal person regime is not an open system,
nor can it provide “identity proof” for any new types of social organizations that
cannot be clearly included in the category of profit and non-profit legal persons,
as expected by the academic community (Chen, 2021).

To summarize, cooperative notary public institutions are not special legal

persons regulated by the Civi/ Code of China.

4. A New Exploration on the Form of Liability for
Cooperative Notary Public Institutions

Currently, legal persons regulated by China’s Civi/ Code are not adaptable to

cooperative notary public institutions. Therefore, the mainstream of academia
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tends to identify cooperative notary public institutions as non-legal person or-
ganizations with unlimited liability. The author believes it is more appropriate to
identify cooperative notary public organizations as non-legal person organiza-

tions which bear limited liability, for the following reasons:

4.1. Liability from the Perspective of “Rights and Capacities”

Under the perspective of organizational law, the purpose of having limited lia-
bility organizations is to divide the assets and liabilities of the organization’s
contributors and these of the organization, which is a legal mechanism of prior
risk agreement, and is not directly related to whether the organization has a legal
personality or not. The German Civil Code has a similar concept to the concept
of non-legal person organization in China’s Civil Code, which is “an association
without legal capacity”. As the name suggests, it is an association that has not yet
been given legal rights and capacity by law, but it already has the basic characte-
ristics of an association. The reason why it is not qualified as a legal person is
due to its unwillingness to register or inability to register. In the legal history of
Germany, in order to guide the registration of associations to achieve effective
management, the German government has granted rights and capacities to asso-
ciations that were registered to obtain legal personality for the purpose of ac-
cepting governmental examination. Such registered associations were given pre-
ferential treatments, such as limited liability for association members, and civil
rights and civil capacity granted to the associations, etc.; at the same time, unfa-
vorable measures were imposed on associations that were unwilling to accept
governmental examination. For example, associations without rights and capaci-
ties cannot be the subjects of property rights, does not qualify as the subjects of
litigation rights and can only be the defendant of a lawsuit. In the meanwhile,
the members of the association bear unlimited joint and several liabilities, etc...
With the development of theoretical and judicial practices, the associations
without rights and capacities have broken the original regulations in terms of
independent legal personality, independent property rights, and full civil capaci-
ty, etc. The way assumption of liability has also changed which made distinc-
tions based on whether such associations have business operations and whether
different treatments are applied. For associations that have no rights and capaci-
ties or any business operations, limited liability shall apply. While for associa-
tions that have no rights and capacities but do have business operations, limited
liability shall not apply (Li, 2021). In other words, in comparative law, the dif-
ference between a legal person and an association without rights and capacities
lies in whether they are registered or not, not in the way of the assumption of
liability; even for unregistered associations, if they are not engaged in business
operation activities, they still have limited liability, and this kind of liability reg-
ulation legislation is obviously more reasonable.

Currently, in the context of the modernization of state governance, more and

more non-profit organizations are self-governing in all sorts of sectors and in-
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dustries. If no distinction is made and they are all required to bear unlimited lia-
bility only because they do not fit into the types of legal persons as stipulated by
the Civil Code, it is not conducive to the healthy development of such organiza-
tions and will affect the soundness and perfection of the social governance sys-
tem. Therefore, we should learn from overseas experience and adopt limited lia-
bility for new types of social organizations that cannot be covered by the current
legal person system of the Civi/ Code, including cooperative notary public insti-

tutions.

4.2. Liability under the Perspective of “Balance of Interests”

First of all, it is the summary of the legislative experience on civil subjects in
China that “non-legal person organizations should bear unlimited liability”,
which is not the pursuit of legislative values of the Civi/ Code. From the history
of the development of associations without rights and capacity in comparative
law, it is clear that the amount and completeness of legal empowerment awarded
to different types of organizations is a means of state governance. Unlike Ger-
many’s original intention of limiting the civil rights and capacities of associa-
tions without rights and liabilities and imposing unlimited liability on them in
order to guide their registration and thus include them in the governmental
management system, China’s Civi/ Code explicitly requires non-legal person or-
ganizations to register with the authority, otherwise, they cannot obtain the qua-
lification of non-legal person organizations. In this sense, the intention of our
Civil Code to impose unlimited liability on non-legal person organizations in
principle is not the same as the intention of German law which is to guide social
organizations to register with the authority and facilitate government manage-
ment, but merely having the “legal distinction” between legal person organiza-
tions and non-legal person organizations. Then, a question arises: since there is
no qualitative difference between non-legal person organizations and legal per-
son organizations in terms of independent legal personality, property rights and
full standing in litigation, why not register non-legal person organizations as le-
gal persons in order to obtain limited liability status? The author believes that
the establishment of the non-legal person organization system in China’s Civi/
Code is not to create a class of subject entities that are completely different from
legal persons, but only to include all kinds of organizations without legal perso-
nality that have already been registered under the laws of various governmental
departments, and recognize their status as civil subject entities. These organiza-
tions include sole proprietorships, partnerships, other types of non-legal person
organizations (homeowners’ committees), other enterprises without legal per-
sonality (foreign-funded enterprises, Sino-foreign cooperative enterprises,
township enterprises), other non-profit legal person organizations (charitable
organizations and religious activities sites that have no legal personality, etc.),
professional service organizations without legal personality, etc. Among them,
professional service organizations that do not have legal personality include

partnership law firms, partnership accounting firms, partnership taxation firms,
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registered architects’ employers that do not have legal personality, partnership
evaluation agencies, etc. The reason to add the qualifier “partnership” in front of
these organizations is that according to the provisions of the Law on Lawyers,
the Law on Certified Public Accountants, the Administrative Grade Regulations
for Taxation Firms (for trial implementation), the Rules for the Implementation
of the Regulations on Registered Architects, and the Law on Asset Appraisal,
these professional service organizations may choose to set up organizations with
legal person qualifications (Zhang, 2018). The reason why these professional
service organizations choose “unlimited liability” between “limited liability” and
“unlimited liability” is obviously not a noble moral decision. It is the choice of
the market (Cheng, 2006). The Civi/ Code summarizes and precipitates the cha-
racteristics of these organizations, including these characteristics in the legisla-
tion of this basic law. Thus the Civil Code makes “whether bear limited liability
or not” a benchmark difference between non-legal person organizations and le-
gal person organizations, but this is not the legislative intent of the Civi/ Code
regarding the non-legal organization system, as evidenced by the provision of
exception in Article 104. In other words, the unlimited liability of non-legal
person organizations is a common feature of these original forms of non-legal
person economic organizations that were absorbed into the Civi/ Code when the
Civil Code adopted an inductive approach to the legislation of non-legal person
organizations. This feature was formed historically and is not a man-made fea-
ture that the value of national legislation has to make these organizations bear
unlimited liability.

Secondly, allowing non-legal person organizations with non-profit status to
have limited liability will not infringe on the rights and interests of stakeholders.
From the development of German non-legal person associations in a compara-
tive law perspective, we can see that initially, for the purpose of state manage-
ment, the purpose of imposing unlimited liability on non-legal person associa-
tions that refuse to register is to guide them into the management of the state
through registration. However, with the development and change in society,
politics and the economic environment, the purpose of this sort of regulation
was gradually being downplayed. The current mainstream practice is to distin-
guish whether the associations with no rights and capacities are profit-making or
not and respectively determine whether they shall have unlimited or limited lia-
bility. For profit-making organizations, the historical reason for the emergence
of limited liability is to protect the interests of capital contributors who are not
involved in the actual operation. Still, it is a risk for other stakeholders (Li,
2022). As a non-profit organization, cooperative notary public institutions are
not established for profit-making purposes, and the profits generated from their
operations cannot be distributed to their members, management and capital
contributors. Therefore, their operators lack the incentive to use the limited lia-
bility rule to infringe on the rights and interests of stakeholders. As for the risks
arising from notary practice, cooperative notary public institutions are also cov-

ered once the notary compensation system and the notary compensation fund
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system are established. As such, allowing these institutions to have limited liabil-

ity will not infringe on the rights and interests of stakeholders.

4.3. Liability under the Perspective of “Market-Oriented Reform”

Firstly, limited liability is the institutional heritage of the liability of notary pub-
lic institutions in China. In 2000, the Program on Deepening the Reform of No-
tary Public Work, “Section (xiii) Establishing and Improving the Notary Public
Compensation System” stipulates that notary public compensation is subject to
the rules of limited liability and the liability for compensation is limited to the
assets of the notary public institution; in 2005, the Law on Notary Public stipu-
lates that notary public institutions are independently liable for civil liabilities
(independent liability of institutions means limited liability). The 2017 Opinions
of the Ministry of Justice stipulate that cooperative notary public institutions in-
dependently bear limited liability. In the process of reforming the notary system,
although cooperative notary public institutions are already “social intermediary
organizations” in terms of their status, the reason that the system of “the as-
sumption of limited liability” could be inherited is that their non-profit attribute
remains unchanged and the notary functions performed by them remain un-
changed. The most prominent manifestation is that notary public fees are sub-
ject to government-directed pricing, i.e., cooperative notary public institutions
are not organizations that fully apply the market mechanism, which is the dif-
ference between them and law firms and accounting firms, so it is not appropri-
ate to require them to bear unlimited liability.

The second is that requiring a cooperative notary public institution to bear
“unlimited liability” is not in line with the current reform of the notary system
and is not conducive to the smooth promotion of the cooperative system reform.
Currently, our country established around 3000 public notary institutions but
there are only 133 cooperative notary public institutions. The reason for the lack
of positive initiative regarding the cooperative system reform in many local areas
is that notary public institutions and notaries are worried that they are not sup-
ported by financial support from the state. Once the number of notary cases is
insufficient, notary public institutions will not be able to survive. In such a situa-
tion, if the notary public institution is then subject to “unlimited liability”, it will
inevitably cause more participants to stay on the sidelines of the reform.

In addition, China currently adopts a “dual-track” model for notary public in-
stitutions and cooperative notary public institutions. As notary public institu-
tions are government-affiliated legal persons with limited liability, it is only log-

ical that cooperative notary public institutions should also assume limited liabil-
ity.
5. Conclusion

In view of the fact that cooperative notary public institutions are new social or-

ganizations that emerged along with the reform of the notary public system, it is
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appropriate to classify them as non-legal person organizations since they do not
apply to the regulation of legal persons under the Civi/ Code. Considering the
public interest attribute of cooperative notary public institutions, the historical
tradition of notary public institutions’ liability and the risk-sharing mechanism
of government-affiliated notary public institutions, it is inappropriate to require
cooperative notary public institutions to bear unlimited liability. Based on this,
this paper proposes to incorporate the regulation of “limited liability” of cooper-
ative notary public institutions as stipulated by the “Opinions of the Ministry of
Justice on Promoting the Pilot Work of Cooperative Notary Public Institutions”
into the contents of the amendment to the Law on Notary Public. This will not
only facilitate the further development of the reform of the cooperative system of
notary public, but also supplement and improve the existing legislative system of

civil subject entities in the Civi/ Code.
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