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Abstract

With the advancement and popularization of computer technology, arbitra-
tion methods and they are also developing in the direction of low cost and
high efficiency. Nowadays, alternative methods to traditional dispute settle-
ment methods have gradually emerged on the Internet, and network arbitra-
tion has emerged with the trend of the times. Due to its convenience and effi-
ciency, network arbitration has received extensive attention since its birth.
However, due to a series of its own reasons, network arbitration has also been
left out to a certain extent. In order to further explore and analyze the devel-
opment prospects and influencing factors of network arbitration, this article
elaborates and analyzes the development status of network arbitration. This
article mainly adopts the literature research method and the comparative
analysis method, that is, according to the content of the network arbitration
to be studied, sufficient information can be obtained by consulting the rele-
vant literature, so as to fully understand the background, history, current sit-
uation and prospects of the network arbitration. After collecting and analyz-
ing theories, systematically analyze them based on the existing research re-
sults, and compare them with the previous related documents, summarize the
areas that need improvement, and further improve the theory so that the theory
is well-founded and the design is more reasonable, and finally expresses some
of my thoughts on the future development of network arbitration.

Keywords

Internal and External Factors, Assumptions, Determination of the Place of
Arbitration

1. Introduction

On June 17, 2021, the Supreme People’s Court held a press conference to release
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the “People’s Court Online Litigation Rules”, which is also the first judicial in-
terpretation to guide the national courts to carry out online litigation work
(Zheng, 2021).

Now that we have entered the Internet age, the traditional trial process has
shifted from offline to online, and data and information have been shifted from
paper to cloud operations. Significant changes have taken place in litigation links
such as case filing, service, mediation, court trial, evidence production, and
cross-examination (Ming & Sun, 2021). The established trial model procedures,
online litigation procedures, and substantive judgment rules that are compatible
with the Internet age constitute the Internet justice organically.

In May 2016, my country’s first Internet court was established in Beijing. “The
Internet Arbitration Court of Qingdao Arbitration Commission” was officially
inaugurated in Beijing. This is China’s first Internet court (China Lawyers Asso-
ciation Website, 2016).

Undoubtedly, my country’s Internet justice, also known as online justice, is
already ahead of the Internet courts in the world (Zhu, 2004). In the course of
operation, many problems in judicial procedures have been solved and great
achievements have been made. In the field of international arbitration, “Internet
arbitration” is also an emerging force in the field of international civil and com-
mercial procedural law (Liu & Chen, 2004). The origin of Internet arbitration is
not the Internet. It is the product of the development of traditional arbitration in
the Internet age. Therefore, it must have an inseparable connection with tradi-
tional arbitration (IBA Ethics for International Arbitrators, 1987).

Nowadays, there are many factors hindering the development of network ar-
bitration. This paper will list the relevant factors and doubts that limit the de-
velopment of network arbitration, and further analyze the methods of liberation,

and propose ideas for the future development of network arbitration.

2. Internal and External Factors Hindering the Development
of Online Arbitration

The innovation of online arbitration as a civil dispute resolution method lies in
the media. Its method is roughly the same as the traditional arbitration method.
It only uses the Internet channel as the medium to transfer the place of arbitra-
tion from the arbitration tribunal to the Internet. At present, there are divergent
opinions on the definition of online arbitration in the international community.
Online arbitration is generally understood to mean that all links of arbitration
are conducted on the Internet in strict accordance with the characteristics of
“online” arbitration (Mordi, 2016). As far as the actual situation is concerned,
due to the limitations of network technology and legal system protection, it is
unrealistic to realize the entire arbitration process through the network (Kamanga,
2021). Therefore, the use of full-process online arbitration for dispute resolution
is still somewhat ideal, and some procedures that cannot be arbitrated through
the Internet still require traditional arbitration methods (ICC). This has also
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caused the slow development of online international commercial arbitration. At
its root, it is necessary to analyze its internal and external causes.

Internal reasons, because online arbitration depends on the development of
network technology. Technology in the field of international commercial arbi-
tration mainly refers to information technology. We must admit that the devel-
opment of information technology at this stage is still one of the main con-
straints on the development of network arbitration, such as network technology
problems (Margulead Ltd v. Exide Technologies, 2005). This problem may be
alleviated after the general implementation of 5G technology in China. How to
build the necessary system procedures reasonably is also a problem that needs to
be faced in the development of network arbitration. I think the network arbitra-
tion system can be maximized (Metal Distributors, 2009). Built as a comprehen-
sive system, the problem of integrating audio, image, identity authentication,
electronic signature, data management and other network communication technol-
ogies into an innovative arbitration application system will be solved to a large
extent in the development of future technology.

Therefore, I believe that the main reason is not internal reasons, but at the
level of the legal system, especially in the legislative and judicial aspects, that is,
external reasons.

First, the legal validity of online arbitration has been questioned. At present,
my country’s legislation does not have clear provisions on the legal effect of on-
line commercial arbitration, which leads to uncertainty in the legal effect of on-
line commercial arbitration. For example, in practice, there are situations in
which online commercial arbitration awards are not recognized or enforced by
the courts (Park, 2012). If online arbitration is to win the recognition of my
country’s legislation, the best solution is to obtain the recognition of my coun-

>«

try’s “Arbitration Law” for the network arbitration business.

Second, the psychological factors of the masses. The influence of psychological
factors refers to the degree of people’s acceptance of online arbitration, which is
related to the possibility of the parties choosing online arbitration (Porter v. Ma-
gill, 2001).

For the parties, resolving disputes, clarifying rights and obligations, and final-
ly implementing them is the most important thing. People generally guarantee
the authenticity and fairness of the arbitration results (Primetrade AG v. Ythan
Ltd, 2006). The authenticity of arbitration involves matters that affect the fair-
ness of arbitration mainly including: the identity of the parties Confirmation,
display of original evidence, and confirmation of arbitration results (Redfern et
al., 2015).

Internal factors External factors

1. The development of information technology is 1. The legal effect of network arbitration has
not complete been questioned

2. Network technology needs to be improved 2. The psychological factors of the masses
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2.1. Identity Confirmation

The identity confirmation can be guaranteed by the arbitration institution, that
is, it is determined that the arbitrator has the relevant arbitration qualifications,
but the identity confirmation of the parties is risky (Rio Algom Inc. v. Sammi
Steel Co., 1991). If the unfavorable party in the dispute may deliberately adopt
the method of “putting the crown and wearing the crown”, and later use the un-
true identity to avoid disadvantages (IBA Guidelines, 2004). I think that after the
parties submit the arbitration application, the parties can be allowed to perform
a unique electronic signature. After the signature is completed, an electronic
signature file can be obtained as a proof of identity confirmation in the future,

which cannot be lost and the parties should be notified in advance.

2.2. Display of Original Evidence

Evidence in online arbitration will mostly be electronic evidence documents, and
the authenticity of electronic evidence is indeed a controversial issue in online
arbitration (ICC Case No. 1776). The parties cannot examine and cross-examine
the evidence face to face. The arbitrator loses the opportunity to observe the par-
ties’ conversations, directly ask the parties’ questions, and learn about their
physical or emotional information (Margulead Ltd v. Exide Technologies, 2005).
All these difficult things can affect the arbitrator’s judgment on the “trustwor-
thiness” of the parties. In order to solve this problem, part of the evidence can be
exchanged through pre-trial evidence to ensure the authenticity of the evidence,
and the other part needs to be resolved with the help of intermediary agencies
such as notary agencies and appraisal agencies (Akinbote, 2009). Through the
exchange of evidence before the court, the parties can filter out the evidence
suspected of authenticity and deal with it separately; when necessary, the au-

thenticity can be confirmed by the notary office (Alfred Topper Inc., 1965).

2.3. Confirmation of Arbitration Results

The confirmation of the arbitration result can be formed through the traditional
paper version to ensure the fairness and authoritative judgment of the court’s
execution and ruling, and to make the public more convinced (Arbitration Act,
1996).

3. Determination of the Place of Arbitration

A big problem with the external factors hindering the development of online ar-
bitration is the determination of the place of arbitration.

The place of arbitration refers to the place where the arbitration proceeding or
the place where the arbitration takes place. In traditional international commer-
cial arbitration, the place of arbitration is an indispensable and important factor
(Arbitration and Conciliation Act s.5., 1996).

From filing an application, submitting relevant materials, to starting the trial

to making a ruling on the case, the entire arbitration process needs to be con-
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ducted in a specific place.

Compared with traditional arbitration, due to the virtual nature of the net-
work, online arbitration makes it difficult to determine the place of arbitration
(Berg, 1981). There is no physical arbitration place similar to traditional arbitra-
tion, and there is a “missing” of the place of arbitration.

However, the determination of the place of arbitration is closely related to the
procedural law applicable to arbitration and the substantive law of which coun-
try’s conflict rules are used to determine the contract (Dallah Real Estate & Tou-
ris Holding Co v Pakistan, 2010). It is also related to the validity of the arbitra-
tion agreement and the determination of the nationality of the arbitration award,
and affects whether the award can be determined.

It is recognized and enforced, so it is of great significance to determine the
place of arbitration for online arbitration.

At present, with the exception of a few arbitration institutions, there is no
clear and systematic regulation on the issue of online arbitration in the relevant
international laws and regulations and the internal laws of various countries
(Carob Industries Pty Ltd., 2000). There is no more rigorous and easy-to-operate
regulation on how to determine the place of arbitration for online arbitration.

Method. Many scholars have also tried to put forward many definite methods
regarding the lack of online arbitration venues.

In summary, the mainstream views are mainly as follows:

3.1. Doctrine of the Location of the Arbitrator

Scholars who support this doctrine believe that the place of arbitration for online
arbitration should be determined based on the location of the arbitrator or chief
arbitrator.

It can be understood that when the arbitration tribunal is sole, then the loca-
tion of the sole arbitrator is the place of arbitration for online civil and commer-
cial arbitration; and when the arbitration tribunal is composed of more than 3
persons, that is, it is a collegiate panel, then the presiding arbitrator. The location
of the member is the place of arbitration on the Internet (Chuprunov, 2012).
This view seems reasonable but has many flaws. First of all, the doctrine does not
clearly indicate the “location” of the arbitrator or presiding arbitrator’s domicile,
habitual residence, or nationality Secondly, it does not clarify when the location
is counted, whether it is at the beginning of the procedure or when the award is
issued? Furthermore, the doctrine does not take into account the possible mobil-
ity of arbitrators, such as travel and relocation.

Therefore, it is obviously unscientific to use such a “location” as the place of

arbitration, which is not unique, stable and predictable.

3.2. The Location of the Web Server

Scholars who hold this view believe that the place of arbitration is determined

based on the location of the web server used in the online arbitration procedure,
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that is, the location of the physical space of the web server is used as the place of
online arbitration.

The shortcomings of this view are also obvious.

First of all, the parties involved in online arbitration, arbitrators and other
participants may be located in different locations, different countries or regions.
In this way, the entire arbitration process requires several web servers in several
locations (Cooke, 2000). It is difficult to find out where all the servers are.

Secondly, since the entire arbitration procedure may have to go through mul-
tiple servers, using this kind of service provided by multiple network service
providers will have multiple network server locations, and it is still difficult to
determine the place of arbitration.

Finally, the specific server used by all parties involved in the arbitration pro-
cedure is not fixed, and there will be great chances, many of which are random

(Dow Chemical France, 1984). Obviously, this view is also unreasonable.

3.3. Non-Domestic Arbitration Theory

This theory is also called delocalized arbitration theory and floating arbitration
theory. The basic content is: arbitration is independent and not restricted by the
law of the country where the place of arbitration is located; the arbitration award
has no nationality, and its legal effect does not need to be conferred by the law of
the country where the place of arbitration is located. The autonomy of the par-
ties is its own.

Source of validity: Before applying for enforcement, an arbitration award is
not subject to the supervision of any national court, and no country’s court has
the right to revoke the award. The only way to supervise arbitration is not to en-
force it (Gaillard & Savage, 1999); if the arbitration award does not violate in-
ternational public policy, then the enforcement effect of the ruling should be
recognized by all countries.

Article 18 of the Arbitration Rules of the United Nations Commission on In-
ternational Trade Law (revised in 2010) stipulates that “If the parties have not
agreed on the place of arbitration in advance, the arbitration tribunal shall de-
termine the place of arbitration based on the facts of the case. The award shall be
deemed to have been made at the place of arbitration. Deliberations shall be held
at any place it deems appropriate (Hanotiau, 2006). Unless the parties agree
otherwise, the arbitral tribunal may also hold meetings for any other purpose at
any place it deems appropriate, including holding hearings”.

In summary, the main content of non-domestic arbitration theory is:

First, the arbitration procedure is not restricted by the national law of the
place of arbitration, and can be conducted in accordance with the agreement of
the parties or the arbitration rules. The arbitration can be conducted in any
place.

Second, the validity of the arbitration award cannot be determined based on

the national law of the place of arbitration. The enforcement effect of the award
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will not be affected by the court where it is made. The country where the award
is enforced can apply for enforcement of the award.

Third, non-enforcement of arbitration awards is the only way to supervise ar-
bitration.

In addition to the “public policy” reservation, the court of the country where
the application is applied for enforcement must recognize and enforce the arbi-
tration award.

Although the theory of “non-domestic arbitration” is very suitable for online
arbitration, the theory itself has certain flaws.

To allow online international commercial arbitration to be completely free
from domestic arbitration laws, but to be autonomous based on the will of the
parties. It is impossible to fully realize in real life, and not everyone is conscious.

The court of the arbitration country participates in the entire process of online
international commercial arbitration. Non-domestic arbitration theory only ap-
plies to the law of the place where the arbitration is performed, and excludes the
constraints and judicial supervision of other laws. Non-domestic arbitration
theory is too idealistic. According to the non-domestic arbitration theory, based
on the autonomy of the parties’ will, the arbitration award is always binding
once it is made. According to the agreement reached between the parties, the
parties will automatically perform their obligations and enforce the award. The
parties will abide by the arbitration agreement and the award. This idea is too

idealistic.

3.4. Other Theories

1) Some scholars advocate the location of the arbitrator, and believe that the
place of arbitration for online arbitration should be determined based on the lo-
cation of the arbitrator or the presiding arbitrator. The arbitration is deemed to
be conducted at the location of the arbitrator or the presiding arbitrator, but the
location is the place of residence and customary. Is the place of residence or the
actual location during the arbitration proceedings? It is uncertain, so that the
parties cannot foresee the legal system under which the ruling will be made.

2) Some scholars advocate the server location theory, and believe that the
physical space of the network server that enables online arbitration is the place
of arbitration for online arbitration, but the entire arbitration process involves
multiple servers, and the location of these servers is random. And contingency,
there is no obvious connection with parties or substantive transactions, so this
method is unreasonable.

3) Some scholars advocate the theory of the location of the website owner or
controller, and believe that the place of arbitration for online arbitration should
be the location of the website owner or controller. Because the owner of the do-
main name as the external code of the website’s IP address is specific, it is easy to
verify the owner or controller of the website, but there is no necessary identity

between the owner and the controller of the website.
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4) Some scholars advocate the theory of the location of online arbitration in-
stitutions. This theory may allow the country where the arbitration institution is
located to use the “court inconvenience principle” not to exercise jurisdiction

over arbitration.

4. Situation on the Recognition and Enforcement Mechanism
of Network Arbitration Awards

The determination of the place of network arbitration will affect the recognition
of the network arbitration award and the related implementation. There are two
different ways in the current judicial practice regarding the recognition and en-
forcement of online commercial arbitration awards: the adoption of the offline
recognition and enforcement system of arbitration awards, and the autonomous
recognition and enforcement of online arbitration awards. The first method is its
most basic method of recognition and enforcement, but from the perspective of
current e-commerce development, this method is inefficient. The initial goal of
online arbitration is to resolve e-commerce disputes quickly and conveniently.
Now it is still mainly focused on e-commerce, especially B2C and domain names.
Although there have been correspondingly developed means of autonomous en-
forcement of online arbitration awards, we should also it can be seen that the
current e-commerce has also been widely used in foreign trade, finance, com-
merce and other fields. Some industries and regions are also using e-commerce.
The types of disputes are constantly expanding. In the face of this situation, an
autonomous network ruling enforcement system has great limitations in the
scope of application, which cannot meet the development needs of the current
stage. For this reason, it is also very necessary to establish an efficient network
arbitration recognition and enforcement mechanism under the existing legal
system, which will undoubtedly better promote the development of network ar-

bitration.

5. Conclusion

I believe that from the current point of view, we can start from the following as-
pects: First, strengthen the cooperation of various network arbitration institu-
tions, and for specific types of network disputes, an implementation mechanism
that is widely recognized and adopted can be formed. For example, in the repu-
tation mark promotion mechanism mentioned above, each arbitration institu-
tion can formulate and implement the uniform certification, promulgation, and
cancellation of the mark, so that online arbitration can be implemented across
time and space. The second is to adapt the domestic legislation of various coun-
tries in accordance with the provisions of the Convention on matters such as the
place of arbitration, arbitration agreement and written form of arbitration
awards, and combining the characteristics of online arbitration, various coun-
tries can adopt corresponding flexible provisions in order to eliminate and re-

duce the legal issues on the recognition and enforcement of online arbitration
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awards. The third is to strengthen the exchange of experiences in cyber arbitra-
tion legislation and justice between countries, clarify the common standards of
consciousness of all countries, and learn from each other’s strengths. For exam-
ple, the development of the New York Convention is closely related to the judi-
cial review system of arbitration awards by the courts of various countries.
Conduct discussions to promote the development of international commercial
arbitration.

Then, specific clauses on online arbitration have been added to the “Model
Law” to clearly stipulate the recognition and enforcement of online arbitration
awards. Although the “Model Law” is not compulsory, it has always been the
focus of attention of various countries and has provided a reference for national
legislation. Therefore, if the “Model Law” is amended, it will speed up the atten-
tion and adjustment of various countries to online arbitration to a certain extent

regulations, thereby promoting the further development of online arbitration.
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