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Abstract

The paper examines the duties of an employer and employee in the Nigerian
law. The relationship between employer and employee or what is traditionally
referred to as the master and servant relationship constitutes the very founda-
tion of labour law; and the relationship has its basis in the contract of em-
ployment. A contract of employment is any agreement where one person agrees
to employ another as an employee or worker and that other person agrees to
serve the employer as an employee. An “employer” is one who employs
another as a worker either for himself or for the service of any other person,
and includes the agent of that first-mentioned person and the representatives
of a deceased employer. An “employee” is one employed by an employer un-
der a contract whether on a continuous or temporary apprenticeship or ca-
sual basis and includes a domestic servant who is not a member of the family
of the employer including any person employed in the local, state or federal
governments. The relationship between employer and employee gives rise to
duties which are recognised and enforceable in law. Some of the duties of the
employer include: to pay wages, to provide work and to take reasonable care
of employee against workplace injury while that of the employee involve,
obedience and faithfulness.
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1. Introduction

This research is on the duties of employer and employee in the Nigerian law.
This is important so that parties in the employment relationship can be in-
formed of some of their obligations and follow it. One characteristics of the em-

ployment contract is that its terms sometimes avoid details of the duties to be
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performed by either of the parties (that is the employer and the employee). And
this gives the employer the power to fix details of the performance of the work
through further instructions to the employee Collins, Ewing and Mccolgan, (2012).
As a result of this, the employment contract creates a power relation in which
employer within limits direct the employee to obey lawful orders Collins, Ewing
and Mccolgan, (2012). In this power relation, the parties will usually expect trust
worthy conduct, fair treatment and good faith Collins, Ewing and Mccolgan,
(2012). The following unique features of the employment contract: its incom-
pleteness, its expectations of trustworthy conduct and surrounded by a relation
of subordination makes it important for the relationship to be regulated beyond
the rules of contract Collins, Ewing and Mccolgan, (2012). These regulations can
be found in either legislations or subsequent agreements of the parties. The du-
ties of parties in the employment relationship arise from the contract of em-
ployment between the employer and the employee. The duties are recognized
and enforceable. A Contract of employment means any agreement, whether oral
or written, express or implied, whereby one person agrees to employ another as
a worker and that other person agrees to serve the employer as a worker (section
91 Labour Act 2004). At common law, an express contract of employment does
not have to be in any special form, unless there is no consideration for the con-
tract in which case a deed is required to make it enforceable. Therefore, a con-
tract of employment may be wholly or partially in writing or completely oral.
But there are exceptions: 1) Contracts made by and with corporations have to be
made under seal whether the contract is executory or executed (Nigeria Adver-
tising Service Ltd. v Nigerian Broadcasting Corp 1968). But by virtue of S.71 of
the Companies and Allied Matters Act, companies incorporated thereunder are
placed on the same footing with individuals in respect to contracts. 2) Some sta-
tutes provide for the form of some types of contract of employments: i) S.4 of the
Statute of Frauds; ii) S.5 of the Labour Act in respect of contracts of apprentice-
ship which have to be in writing; iii) S.59(4) of the Labour Act requires a written
contract where a young person under 16 years is employed in circumstances in
which it is not reasonably possible for him to return daily to his parents or guar-
dian’s home; iv) S.22 of the Merchant Shipping Act requires that every seaman
employed in a ship must have a written agreement in the prescribed form duly
signed by the master and the seaman which must specify some terms of the con-
tract; and v) S.7 of the Labour Act which requires an employer to give a written
statement specifying certain terms of employment to the worker not later than
three months after the beginning of his period of employment. But it should be
noted that Section 7 does not require that the contract of employment has to be
in writing initially. All that it requires is that notwithstanding how it was initially
formed, whether orally or otherwise, written particulars must be given within
the specified period. The paper is divided into the following, Section 1 is intro-
ductory. Theoretical perspectives of the employment relationship is examined in

Section 2 and used as a framework for the discussion herein. Section 3 analyzed
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the duties of an employer. Section 4 focuses on the duties of the employee. Sec-

tion 5 highlights the findings of the research. And Section 6 is the conclusion.

2. Theoretical Perspectives of the Employment Relationship

The employment relationship is the relationship between a worker or employee
and his or her employer for whom the worker or employee does work for under
some instructions in consideration for remuneration (ILO, 2006). It is in the
employment relationship that duties, obligations and rights are formed between
the employer and the employee. Also, the employment relationship is the plat-
form through which employees access their benefits and rights connected to la-
bour and employment law (ILO, 2006). The employment relationship arises from
the contract of employment Emudainohwo (2020).

Kahn-Freund (1972), expressed the view that the contract of employment creates
a relationship between one who has power and another who has no power and
that “in its inception it is an act of submission, in its operation it is a condition
of subordination” and that the aim of labour law is to use law to control the em-
ployment relationship. In support of Kahn-Freund (1972), Collins, Ewing and
Meccolgan, (2012) are of the view that the employment relationship projects a
structure of power or authority and that from the employment contract the em-
ployer is given legal authority to suggest and the employee is obliged to obey
lawful instructions concerning the work. Collins, Ewing and Mccolgan (2012)
also hold the view that the alternative to the unilateral authority of the employer
would possibly have required an agreement between employee and employer on
all details of the performance of the work. They say such requirement will make
production inefficient and raise production costs because employees are haggling
over details of assignments in the work Collins, Ewing and Mccolgan, (2012).
Perhaps this is the reason why apart from the major terms of the contract of em-
ployment, joint decisions of the by the employee and employer regarding minor
details of the performance of the work is not required Collins, Ewing and Mccol-
gan (2012). Rather such minor terms of the contract will be implied or covered
by statutes. I turn now to duties of the parties (employer and employee) to the

employment relationship.

3. Duties of the Employer
3.1. Duty to Pay Wages

The wages or salary which an employer is obliged to pay will normally be the
subject-matter of an express term of the contract. But where an agreement for
employment leaves out the matter of payment there might arise the question
whether there is a contract of employment. However, at common law, a contract
may be implied from the conduct of the parties. Where one party does work on
the order of another under such circumstances as that it must be presumed that
he looks to be paid as a matter of right. then a contract should be implied Hig-
gins v Hopkins (1848). A term to pay will be implied in circumstances which
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clearly indicate that employment was not to be gratuitous Way v Latilla [1937].
Where there is an implied contract or term of a contract to pay, payment is quan-
tum meruit Bryant v Flight (1839). In certain circumstances nothing less than
the national minimum wage may be payable. Note that section 3 (1) of the Na-
tional Minimum Wage Act,2019 stipulates that it shall be the duty of every em-
ployer to pay a wage not less than the national minimum wage of N30,000.00 per
month to every worker under his establishment”. By section 3 (3) of the National
Minimum Wage Act 2019, “any agreement for the payment of wages less than
the national minimum wage shall be void and of no effect whatsoever”. Section
4(1) of the National Minimum Wage Act 2019 provides for exemptions as fol-
lows: The provisions of section 3(1) of the National Minimum Wage Act does
not apply to 1) an establishment in which less than fifty workers are employed;
2) an establishment in which workers are employed on casual basis; 3) an enter-
prise where workers are rewarded on piece-rate or commission basis; 4) workers
in periodic engagement such as farming; 5) worker engaged in a ship or aircraft
regulated by shipping or aviation law Attorney General, Osun State v Nigeria
Labour Congress (Osun State Council) ors (2012). An employee who takes part
in a strike is not legally entitled to any wages or salary or any other remunera-
tion for the period of the strike. See section 43(1)(a) of the Trade Dispute Act
but, where there is a lock-out by an employer, the employees are entitled to be
paid their wages or salary for the period of the lock out. See section 43 (1) (b) of
the Trade Dispute Act.

3.2. Duty to Provide Work

Generally, an employer is not under a duty to provide work for his employees to
do; he fulfils his duty by paying wages Turner v Sawdon & Co [1901]. It is true,
“said Asquith J in Collier v Sunday Referee Publishing Co. [1940]” that a con-
tract of employment does not necessarily, or perhaps normally, oblige the master
to provide the servant with work. Provided I pay my cook her wages regularly
she cannot complain if I choose to take any provide work. There are three cate-
gories of such contracts. In the contract of employment of actors and actress the
need to gain publicity and enhance reputation requires that work be provided.
Similarly, in contract of employment in which work done is necessary and es-
sential for the determination of wages payable, the employer is obliged to pro-
vide work. These include a contract of employment on a piece-rate or commis-
sion basis. At common law an apprentice must also be provided with work to do
in order that he may be able to learn his trade and acquire the necessary skills.
Section 49(1) Labour Act (2004) now provides that any person may be appren-
ticed to an employer for him to be trained by him or have him trained systemat-

ically for a trade or employment in which art or skill is required.

3.3. Character Testimonial or Reference

There is no legal duty on an employer to provide an employee with a testimonial

or character or to answer questions from interested parties concerning an em-
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ployee’s character Carrol v Bird (1801). However, nothing precludes an employ-
er from doing so, and in practice many employers give references and testimo-
nials. But an employer who opts to give a reference may be exposed to any of
three possible actions for damages. An action for deceit will lie where an em-
ployer makes a statement or representation which he knows to be false or which
he makes recklessly not caring whether or not it is true and from which loss has
resulted to the party to whom it was made and who acted upon it as was in-
tended. In Wilkin v Reed, (1854), where the employee was dismissed owing to
decrease in business and that was asserted by the plaintiff who employed him,
the plaintiff’s action based on the ground that the defendant employer knew that
the employee had been dishonest while in his employment failed.

After the House of Lord’s decision in Hedley Byrne & Co Ltd v Heller & Part-
ners Ltd (1964), it has become possible for an action for negligent misstatement
which causes or results in financial loss to lie. In Mutual Life & Citizens, Assur-
ance Co v Evatt (1971) the Judicial Committee of the Privy Council held, by
majority, that the necessary duty of care required to sustain such an action arises
only where the maker of the statement carries on a business or profession which
involves the giving of advice which calls, for special skill and competence or
where a person let it be known that he possesses skill and competence in the
subject-matter of the inquiry. The House of Lords has now held that an employ-
er possesses special knowledge derived from his experience of an employee’s
character and as such he owes a duty of care in the preparation of a reference
under the Hedley Byrne principle. An action for defamation lies against an em-
ployer where he makes a statement to another which statement holds an em-
ployee to ridicule or contempt by reasonable persons or makes such persons
shun him. However truth, or justification as it is usually called is a defence to an
action for defamation. Thus, an action will fail where an employer gives a true
but damaging reference. It is submitted that it is not justification to state that an
employee has stolen merely because he was suspected of stealing. A conviction
by the courts is necessary. But it is unclear whether it is justification to state that
he is or was under suspicion. Newspaper disclaimers which merely state that the
named ex-employee is no longer in the employer’s employment are probably safe.
An employer may also rely on the defence of qualified privilege being a person
who is making a communication in discharge of a moral duty Stuart v Bell [1891].
However, proof by the employee of malice in the employer destroys the defence.
Malice may be proved by a number of ways, including proof of the fact that the

employer knew the statement was false.

3.4. Duty of Recognition of Trade Union and Collection of
Check-Off Dues

An employer has a duty to accord recognition to a trade union and collect check
off dues for the Union Mix and Bake Flour Mill Industries Ltd v National Union
of Food, Beverage and Tobacco Employees (NUFBTE) (2004). The National In-
dustrial Court of Nigeria in Management of Tuyil Nigeria Limited v National
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Union of Chemical, Footwear, Rubber, Leather and Non-Metallic Product Em-
ployee (2008) noted that by section 16A of the Trade Union Act, eligibility of
being a member of a trade union is the yardstick, test or standard for determin-
ing deductibility of check-off dues for which the employer has no choice in the
matter. The duty to deduct check-off dues is mandatory and no employer is
permitted to choose whether or not to deduct. Also, the Employer has duty to
grant a recognised union access to eligible members of the trade union in its
employment Management of Tuyil Nigeria Limited v National Union of Chem-
ical, Footwear, Rubber, Leather and Non-Metallic Product Employee (2008).
The question of recognition of a trade union or deduction of check-off dues is
one that is connected with the employment or non-employment or terms of em-
ployment or conditions of work or service, so too is the question as to what de-
ductions to make from a worker’s wages or salaries which is statutorily pro-
vided for under section 5 of the Labour Act. Recognition of a trade union by
an employer is compulsory and automatic by the combined effect or sections 5
(7) and24 (I) or the Trade Unions Act (as amended) and by Section 5 (3) (a) and
(b) of the Labour Act Management of Tuyil Nigeria Limited v National Union
of Chemical, Footwear, Rubber, Leather and Non-Metallic Product Employee
(2008).

3.5. Duty of Employer to Keep Workers’ Attendance

It is the duty of a Company (Employer) and not its workers to keep workers’
record of attendance Vincenti Engineering Ltd v Civil Service Technical Work-
ers Union (1978). An employer has a duty to ensure that the employee is punc-
tual to work. An employee’s unauthorized absenteeism and poor attendance can
lead to disciplinary action against him or her. Employers are to remind em-
ployees to turn up for their work. Employees who are always late to work or who
are always absent without reason put their jobs at risk. High absenteeism is da-
maging to businesses Chandler (2003). An Employee’s or a worker’s attendance
is very important to business organizations as it has impact on the performance
of the employee and also on the organization. Employees of various organiza-
tions have been found involved in fake leaves that affect adversely the organiza-
tion’s performance. This has led to work attendance management by most busi-
ness concerns. Attendance management is a way of managing an employee’s
work attendance to ensure both the employee and organization’s performance is
good. Attendance control has been done using time clocks and timesheets, au-
tomation machines etc. Obansola, Makinde, Adeshina, and Adebayo (2016).

3.6. Duty to Take Reasonable Care of Employee in the Workplace

An employer is under a duty, at common law, to take reasonable care to ensure
that his employee is not exposed to risk of injury at his work. Where, therefore,
an employee suffers injury at his work as a result of the neglect or default of his

employer to take reasonable care for his safety, the employer is obliged to pay
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damages in respect of the injury to the injured employee. In this connection, it is
necessary that an employer must insure himself in respect of vicarious liability
for injuries caused by his employees to their colleagues, though insurance is not
compulsory with regard to injuries to third parties who are not in his employ-
ment. Also, S. 12 of the Labour Act, 2004 provides that it shall not be a defence
to an employer who is sued in respect of personal injury caused by the negli-
gence of one employee to another that, at the time the injuries were caused, they
were both in common employment. employment. Any such provision in the
contract of employment shall be void, because an employer is under a duty to
select fellow employees who will not injure their colleagues. He will, therefore,
be liable for damages caused by his failure to do so. Therefore, in C & C Con-
struction Co. Ltd. and Augustine Ofumade v. Samuel Tunde Okhai (2004), the
second appellant was an employee of the first appellant, a construction compa-
ny. The respondent was also an employee of the first appellant. They were both
employed by the first appellant as industrial electricians. The respondent was
under the supervision of the second appellant in the employment of the first ap-
pellant. On 6% July, 1993, the respondent, the second appellant and four other
co-employees of the first appellant were servicing the first appellant’s crane at
the latter’s Abuja premises. The sling wire of the lift was faulty and needed to be
corrected. While the respondent did this, the second appellant applied the but-
ton or knob of the crane machine without signal. The crane machine suddenly
mobilised and it rolled and hit the respondent’s left ankle. He fell unconscious
and was taken to different hospitals. The respondent’s leg, below the knee, was
amputated at the hospital. In a suit brought against the appellants, the Supreme
Court held the employer liable for negligence. In its judgement, the court stated:
if a defendant denies negligence, he may give evidence of inevitable accident but
such defence must be pleaded specifically to rely on it C & C Construction Co.
Ltd. and Augustine Ofumade v. Samuel Tunde Okhai(2004). In Lovell v. Blun-
dells and Crompton and Co. Ltd (1944), Lovell was told by the defendants who
were his employers to carry out overhaul of a ship boiler tubes. He could not
reach certain parts of the tube so he procured some planks for himself and from
there made up his own staging. ’ The planks were unsound and therefore col-
lapsed, causing injury to Lovell. It was proved on trial that the defendants had
not provided any form of staging nor had they laid down any system of working.
Delivering his judgement, Mr. Justice Tucker held that the employers were liable
in negligence because they failed to supply planks in a situation where there was
an obvious need for them.

Also, in the case of General Cleaning Contractors Ltd. v. Christmas (1952),
where Christmas, an experienced window cleaner was engaged in cleaning win-
dows at the Caledonian Club in London. His employers provided safety belts but
the club’s premises had no fittings to which belts could be attacheds. Christmas
therefore carried out the work by getting hand and foothold from window

frames and sills. A defective sash allowed a window to drop on his hand and,
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consequently, he lost his hold and fell, suffering serious injuries. The House of
Lords held that the employers were liable for failing to provide wedges to keep
sashes from closing, thereby making the system of work unsafe. Similarly, in the
case of Paris v. Stepner Borough Council (1951), where the plaintiff lost one of
his eyes and became blind and sued the defendants for not providing him with
goggles, the House of Lords said the employer was held liable Paris v. Stepner
Borough Council (1951).

3.7. Employer’s Duties under the Factories Act

The Factories Act (2004) imposes the following duties on the employer:

1) to fence flywheels and dangerous part of equipment (sections 14 - 19).

2) not to put new machinery into use in a factory without prior compliance
with the preconditions (section 23).

3) duty to protect employees from contract with dangerous liquid (section 21).

4) duty to provide and maintain in proper condition such equipment and ap-
pliances as hoists, lift, pipes, lifting tackles and chains used for lifting workers
(sections 24 - 26.)

5) duty to take measures to safeguard employers and other persons from
fumes, exposure to dangerous fumes, explosives or inflammable dust, gas vapour
and substance (sections 29 - 30.)

6) duty to install and use only such steam boilers, steam receivers as meet with
the prescribed requirements (sections 21 - 34).

7) duty to install equipmnt that alert employees of fire and extinguishing same
(sections 35 - 36).

8) the Act prescribes health (sections 7-12, 40 - 48).

Section 51(1) provides that notice in a given form, with the particulars at-
tached, is sent to the head of the appropriate district by the employer, when any
accident occurs in a factory which either: there was death, disabled or severe in-
jury results in the employee not being able to perform his duties. Section 51(2)
provides that when an accident which caused impairment is notified, and after
notice death occurred to the impaired, written notice of the death will be by the
employer to the district head of where the factory is situated. When an accident
applicable to this section occurs to a worker employed and the employer of the
person injured or killed is not the real employer, the person who is not the real
employer shall be held liable if he fails to notify the real employer of the accident
immediately (section 51(3), An employer who contravenes the foregoing subsec-
tion could be fined an amount not above N 1000 on conviction (section 51(4).
Regarding occupational disease, section 53(1) stipulates that an employer of a
factory who suspects that disease has broken out in the factory, must send notice
of such disease cases, to the appropriate authority. The responsibility for admi-
nistering the provision of the Factories Act is placed on the Minister of Labour
who is authorized to inspect factories and compel compliance. Where he notices

noncompliance or breach of the duties, he is empowered to commence criminal
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action against the offending employer. S. 71 of the Factories Act imposes a fine
of N 5000 on an employer whose breach leads to injury or death of a workman
except where the injury resulting is too remote. The injury resulting will be too
remote if there are other intervening causes of the injury. In addition to the fine,

the injured party is free to bring civil action against the employer for damages.

3.8. Employer’s Duties under the Labour Act

Section 7 provides that a statement specifying certain terms of employment must
be delivered to the worker within three months of the period of employment.
The Act in the following sections then goes on to make specific provisions re-
garding terms of employment. These are the barest minimal below which des-
cent is not possible but above which there is absolute freedom. Therefore, the
parties, either individually or collectively, are at liberty to negotiate terms which
are superior to the statutory minimal.

Section 16 governs sick leave: a worker is entitled to be paid his wages for up
to 12 working days in any one calendar year during absence from work caused
by temporary illness. Other employees/workers not covered by the Act have to
fall back on the Common Law position in so far as their contracts do not ex-
pressly provide for the matter. It is therefore convenient to outline the Common
Law position here. It is now settled and beyond argument that absence from
work owing to illness does not normally put an end to the contractual relation-
ship, so that the contract of service continues throughout the period of incapac-
ity until it is determined by proper notice. What has generated controversy is
whether an employee should be allowed his wages in periods of absence through
illness. Before 1940, the courts were almost unanimous in their view that wages
were payable, but the current trend is to deny that there is such a general prin-
ciple of common law and such issue is referred to the courts to ascertain what
the contractual terms, implied or expressed were and that this must depend upon
the facts of each case. Marrison v. Bell [1939]. It is however now usual to stipu-
late the position in the “conditions of employment handbook.”

Duty to provide work is stipulated by section 17(1); this duty is subject to the
four conditions stipulated by the subsection. An employer is obliged to grant
annual holiday with pay to his employees under section 18. Also, in effecting
redundancy, the employer has to inform the union or workers’ representative of
the reasons for and the extent of the anticipated redundancy; and the principle
of “last in first out” has to be adopted. This is however subject to factors such as
merit, including ability skill and reliability Labour Act (2004) section 21.

50(1) requires every contract of apprenticeship to be in writing and such writing
must be attested to be valid. An employer who contravenes this provision would
be liable to a fine of not more than N200 or imprisonment not exceeding six
months or both Labour Act (2004) section 50(1)

Section 62 requires every employer of young persons in an industrial under-

taking to keep a register o; all such persons in his employment with particulars
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of their ages, the dates of employment and the conditions and nature of that em-

ployment and other particulars that are necessary.

4. Duties of the Employee
4.1. Duty to Obey

The rule at common law is that an employee is under a duty to obey the orders
of his employer Linford v Stephen (1819). “It has long been part of our law that a
servant repudiates the contract of service if he wilfully disobeys the lawful and
reasonable orders of his master” Pepper v Webb [1969]. Wilful disobedience is
sufficient ground for summary dismissal of an employee Turner v Mason (1845).
But an order must be lawful and proper for it to be obeyed. An employee is not
under a duty to obey an order which is against any statute or even the common
law. Such an order is unlawful. Nor is an employee under an obligation to obey
an order which will expose him to danger either to his life Turner v Mason (1845)
or health. In Turner v Mason (1845) a domestic servant’s request for permission
to go and visit her sick mother was refused by her employer, she nonetheless did
so and her disobedience was held to be sufficient ground for her dismissal. But
Alderson B. said that there “may undoubtedly be cases justifying a wilful disobe-

dience of such an order, as where the servant apprehends danger to her life”.

4.2. Faithful Service

An employee is under a duty to serve his employer with good faith and fidelity.
“good faith” “fidelity” “faithful service” means that he or she must be loyal, trust-
worthy and committed to the work. In this regard the employee should not dis-
close the trade secrets of his employer to any unauthorized organization or per-
son or disclose information about the employer’s business that can be used by a
competitor to the business Chandler (2003). However, an employee is not under
any duty to cover crime or unlawful acts done by his or her employer. He or she
is to report such unlawful acts to the appropriate authorities Chandler (2003). It
is important to note that this employee’s duty of faithful service is implied in
every contract of employment Robb v Green [1895]. “Good faith” “fidelity” “faith-
ful service” evolved from the common law. Under the common law the duty is
considered as important to the employment relationship Batty (2012). The key
prohibition in the duty of fidelity is the misappropriation of the employer’s prop-
erty by the employee. The prohibition replicates the policy of safeguarding the
economic concerns of the employer and this can be found in the earliest cases
concerning faithful service or fidelity. Robb v Green [1895] is useful in explain-
ing “faithful service” or “fidelity”. In that case, the employee copied secretly a list
of names and addresses of his employer’s customers with the purpose of using it
in competition once he left the employer’s business. It was held that an employee
has an obligation to honestly and faithfully serve his employer and to protect
matters confided in him Robb v Green [1895].

In Wessex Dairies Ltd v Smith [1935], Greer ] emphasized that during the
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continuance of his employment, the employee must act in his employer’s inter-
ests. During the employer’s time he has to look after, not his own interests, but
those of his employer. In Sinclair v Neighbour [1967], an employee engaged as
manager of a pool betting shop, took some money from the till to place on a bet
elsewhere without the knowledge or consent of his employer. The court held his
conduct was incompatible with his employment. Spare-time work will normally
not, in the absence of a contractual prohibition, express or implied, be in breach
of faithful service. An employee is free to use his spare time as he wishes pro-
vided this does not interfere with his duties to his employer. Employees who
worked in their spare time for a rival company of their employer were held to be in
breach of faithful service on the ground that “if those employees continue to work
for the defendants, they will put at the disposal of the defendants any confidential
information which, in the course of their work for the plaintiffs, they may obtain”
Hivac Ltd v Park Royal Scientific Instruments Ltd [1946]. In other words, there
was danger of the employer’s secret being divulged. An employee must not make
or accept secret profits or bribe or use his position to obtain a reward.

In the public sector of employment, the. acceptance of bribes and secret prof-
its, as well as the use of spare time, are also regulated by statute. The code of
conduct for public officers contained in the fifth ‘schedule of the Constitution
provides, inter alia, that a public officer must not put himself in a position where
his personal interest conflicts with his duties and responsibilities. He must not
receive or be paid the emoluments of any public office at the same time as he
receives or is paid the emoluments of any other public office or engage or par-
ticipate in the management or running of any private business, profession or
trade. public officer must not ask for or accept any property or benefits of any
kind for himself or any other person on account of anything done or omitted to
be done by him in the discharge of his duties. The Constitution established both
a Code of Conduct Bureau and a Code of Conduct Tribunal to administer the
code of conduct. See the Fifth Schedule of the Constitution.

There is implied in the contract of employment of every employee a term that
he will not disclose the trade secrets and confidential information of his em-
ployer. In Robb v Green [1895] the employee copied a list of his employer’s cus-
tomers and their addresses with the intention of using the list after leaving the
employer’s service and setting up on his own. This was held to be a breach of fi-
delity. The duty not to disclose an employer’s trade secret or confidential infor-
mation continues even after the employment has ceased. In Amber Size & Chemi-
cal Co v Menzel [1913], the employer manufactured what was called amber size
by a secret process comprising a secret mixture added to resin size at the critical
moment. The employee acquired a material pan of this secret process which he
sought to make available to a competitor of his former employer. The court held
he could be restrained by injunction from doing so although there was no ex-
press contractual term restraining him from doing so. However, an employer

may seek to protect himself by express provision. And the law allows him to do
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so. In Herbert Morris Ltd v Saxelby [1916], Lord Atkinson said an employer: is
entitled to have his interest in his trade secrets protected such as secret processes
of manufacture which may be of vast value.

And that protection may be secured by restraining the employee from divulg-
ing these secrets or putting them to his own use. He is also entitled not to have
his old customers by solicitations or such other means enticed away from him
Herbert Morris Ltd v Saxelby [1916]. So, an employer can, by introducing suita-
ble and appropriate clause in the contract, protect only his trade secret; he is not
allowed to prevent competition from the former employee.

A contract in restraint of trade is prima facie void and unenforceable as being
against public policy Nordenfelt v Maxim Nordenfelt Guns & Ammunition Co
Ltd [1894]. However, where a restraint is reasonable, that is reasonable in the
interest of both parties and the public, it will be enforced against the employee.
In resolving the issue of reasonableness, it may be said that the law is concerned,
on the one hand, to give protection to the business secret of the employer and,
on the other, to ensure that an employee is able to use whatever additional skill
and experience he may have gained or acquired in his employment, for his own
benefit and the benefit of the general public. Note that only trade secrets and
confidential intonation may be protected. Other factors which the courts take
into consideration in determining whether restraint clause is unreasonable and so
void are: the scope of the restraint relative to the employer’s business or trade, the
period of time it covers and the geographical area over which it extends. A restraint
clause which seeks to give protection to the employer’s business beyond the actual

scope of the business may well render the contract void and unenforceable.

4.3. Duty of Cooperating with Safety Measures in the Workplace

The cooperation of employees in the workplace is important for the prevention
of diseases and accidents ILO (2008). An organization’s safety policy must there-
fore ensure employees take part in this important role, which is that employees
are given sufficient information on safety steps taken by the employer. The poli-
cy is required to outline the duties of an employee concerning safety in the
workplace. In this regard employees have a duty to: take care of their safety and
others who may be injured by their acts; follow safety instructions; use safety
equipment correctly; report any situation that can lead to hazard; and report any
injury or accident in the workplace ILO (2008). Employees also have certain
rights with respect to occupational safety. They have: right to get away from
danger, and to discontinue any work which poses threat to their health or life.
Also, employees could request the employer to carry out inspections for safety of
the organization, to know about hazards, safety and health in the workplace, and

to collectively choose a safety representative ILO (2008).

5 Findings of the Research

The research shows that the duties imposed on the employer in the employment
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relationship are more than that of the employee. This is so both under the com-
mon law and statutes. Although the reasons why more duties are imposed on an
employer in the employment relationship are not usually stated in court deci-
sions and labour statutes, scholars and judges of labour courts understand the
reasons to include the following:

1) advancement of industrial peace between employees and employers, in the
work place, the labour courts being aware that dispute between them can un-
dermine the economic stability of a nation Adejumo (2007).

2) “... to counteract the inequality of bargaining power which is inherent ...
in the employment relationship.” Kahn Freund (1972). The principal purpose of
labour law, then, is to regulate, to support, and to restrain the power of man-
agement and the power of organized labour. Kahn Freund (1972).

With these reasons in view both statutes and court decisions relating to labour

and employment will usually impose more duties on the employer.

6. Conclusion

The paper examined the duties of both employer and employee in the employ-
ment relationship. The duties are both at common law and statutes. The duties
of the employer include: to pay wages, to provide work and to take reasonable
care of employee against workplace injury. The wages or salary which an em-
ployer is obliged to pay will normally be the subject-matter of an express term of
the contract. But where an agreement for employment leaves out the matter of
payment there might arise the question whether there is a contract of employ-
ment. However, at common law, a contract may be implied from the conduct of
the parties. Where one party does work on the order of another under such cir-
cumstances as that it must be presumed that he looks to be paid as a matter of
right, then a contract should be implied. The employee’s duties are: obedience

and faithfulness.
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