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Abstract

This article investigates whether jurimetrics can be considered science and its
impact on the legal world. Jurimetrics, an empiric investigation, refers to the
organized study of judged cases, allowing the understanding of the real sce-
nario of some matter, the incidence of a certain practice, as well as the legal and
social trends in each period and place. The Internet provoked one of the great-
est social transformations even seen by human beings, and jurimetrics emerge
in this context as a tool that is rapidly integrating into the legal system. COM-
PAS (abbreviation of “Correctional Offender Management Profiling for Alter-
native Sanctions”), a U.S. software used to verify the possibility of criminal re-
cidivism, based on the construction of algorithms that, despite keeping their
details confidential, it is known, from the questions asked, that it is based on
the analysis of the characteristics most present in convicts, is an example of
artificial intelligence and use of jurimetrics already present in the judicial sys-
tem. Thus, although there are some criticisms, the use of empirical tool of re-
search is already effective in the legal field, which justifies its profound analysis.
The article presents the historical context in which jurimetrics is inserted, ex-
ploring the evolution of science and law throughout history and exams the re-
lationship between jurimetrics and the scientific methods of research. In addi-
tion, it questioned whether jurimetrics could bring a new reality to the legal
system and contribute to more effective justice and its limits.

Keywords

Jurimetrics, Real Realism, Legal Empiricism, Judged Studies

1. Introduction

The aim of this article is to reflect if Jurimetrics is a science and how the legal

world may be affected by this innovative tool. After the industrial revolution, the
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emergence of the internet has been touted as the next great social transformative
event. As part of the development of this knowledge, we see the growth of artificial
intelligence, what is already a reality. After its development, the use of jurimetrics
is growing fast and probably it will be part of our world permanently. The world
is already treating artificial intelligence as a path of no return and is no longer
concerned with slowing down its development, but rather understanding and reg-
ulating its use. A clear example of this is the European Union regulation called
“First Draft General-Purpose Al Code of Practice”, whose draft was made availa-
ble for discussion in November 2024, which reflects the main global concerns on
the subject.

Although we perceive the existence of minor groups trying to stop the use of
jurimetrics', we believe that this will be an inglorious fight. Instead of resisting,
we believe that our work must focus on understanding the goals and limits of this
innovation. As occurred other times in history, when a revolution begins, we are
not sure about its end. But we are certain that, inevitably, it will bring challenges
to be faced. And that is what encourages us here.

Jurimetrics, for the purpose of this article, is the study of judged cases in an
organized way, that brings information extracted from the Judicial System. It re-
veals the real scenario object of the study, brings with precision how the courts
think about a certain topic. His studies have been used to build the algorithms that
are the rationale behind certain artificial intelligence used in the legal system. That
said, can jurimetrics be defined as a science or, at least, a scientific method? Is it
capable of bringing a new reality to our legal trial? Can jurimetrics contribute to
justice? Those are the questions that will be reflected in this article.

To address the subject dealt with here, the deductive method will be used to
define the scientific nature of jurimetrics, having as historical method as its rele-
vant complement. For the proper answer, in the first section we will briefly review
science in history. The second section will be dedicated to a quick reflection about
the evolution of law over time, with a special subsection to discuss legal realism,
in which jurimetrics is better inserted. In the third section, practice and definition
of jurimetrics from its beginning, in 1950 to nowadays will be exposed. It will also
involve discussion about what is sought by jurimetrics, as well as the possibilities
and limitations of it. As jurimetrics refers to practical experience, we shall present
some concrete cases of jurimetrics appliances. The conclusion will bring our view
about whether jurimetrics can be considered science and how it can unveil a hith-

erto hidden reality to contribute to justice.

2. Science in History

The understanding of what science is has changed from time to time. But a brief

'For example: in 2019 it was promulgated a law (law 2019-222) in France prohibiting the analysis of
judged cases for purposes of comparing, evaluating or predicting judges’ practices. In Brazil, in 2023
uber was investigated to verify if it was using jurimetrics to defraud the judicial system (process no.
0010531-94.2023.5.03.0111, Labor Court in Minas Gerais, Belo Horizonte).
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overview of science throughout history will aid us in bringing in the principles
that are still current today and are relevant to this article.

Men always was interested in understanding existing questions about human
nature and life, world and universe. Thus, he has always been attracted by
knowledge. But access to information and methods for these discoveries varied in
terms of way, depth and assumptions over time. In the ancient past, human beings
had a high degree of belief in mysticism to explain their reality. Although, they
have accomplished great feats, such as Egyptian and Mayan constructions, which
indicates mathematical, physician, chemical and other knowledges, it was only
around 4™ to 6™ century B.C. that we have registers that Greeks popularized the
exercise of understanding phenomena of the earth and life from reason. In such
period civilization had relevant progress in scientific discoveries by supplying nat-
ural (and not mistic) explanations about world deduction facts from observation
and experience. In this period, philosophy progressed exploring answers to the
main human questions about life and death using reason as a tool for these searches.
However, religion remained present and in a social context it was strongly used for
the purpose of deciding what was right or wrong for humans to do. Exercising
reason was considered a way to access a kind of innate knowledge owned by all
human being called natural law that was believed that governed all things and was
above men and world.

Platdo (IV century B.C.) defended the idea that truth was not in the everyday
world, so, it could not be reached by experience. For him, the truth was part of the
idea’s world as innate knowledge, in a universal and static way. He proposed that
man should use reason instead of sensations to drive away false beliefs and distin-
guish the truth. Aristoteles (IV century B.C.) also believed in an innate knowledge,
however, made objections to the idealist ideas of Platdo since he argued that ex-
periences in everyday world that would enable man to achieve such innate
knowledge. For Aristoteles, real word matters and only experience could bring
virtues® for man. He was responsible for starting the documentation of the so-
called deductive method of analysis, which was known, at that time, as the process
of reasoning from premises to reach a logically correct conclusion. Such premises
were the natural law basis.

Returning to the field of science, the development of the ideas above gave rise
to two views for purposes of defining science: rationalism and empiricism, where
rationalism believes that knowledge is achieved by reason, and it is a kind of innate
knowledge. On the other hand, for empiricism, knowledge is given by experience
and matters to the extent that it can be measured and verified.

In Medieval times, Francis Bacon (1561-1626) was the philosopher precursor
of the Enlightenment that created the inductive method, which is allied to the

?For Aristoteles, virtue is the characteristic of people who act correctly and constitutes the path to
happiness. In his view, the man who acts with balance between the extremes of excess and lack is
virtuous, and any man could learn to be virtuous through practice and habit. For Platdo, virtue is an
innate knowledge of man that is achieved through the balance of the soul, which is the result of the
use of reason in the control of the desires of the spirit.
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concept of empiricism. He criticized Aristoteles to the extent that, according to
Bacon, he lost himself in explaining his beliefs through logical experiments and
this last would not serve to prove conclusions. Bacon’s work is focused on the
systematic observation of an event to reach a conclusion. In this sense, he af-

firmed:

Our ratio (method), however, is as easy to be presented as it is difficult to
apply. It consists in establishing the degrees of certainty, determining the ex-
act range of the senses and rejecting, in most cases, the work of the mind,
very closely based on them, thus opening and promoting the new and certain
way of the mind, which, moreover, comes from the sensible perceptions
themselves. This was undoubtedly what those who conceded so much to di-

alectics also saw (Bacon, 2000).

In the social and legal aspect of medieval times, religious principles were re-
sponsible for interpretative abuses and accepted unreasonable and harmful deci-
sions to a huge number of people using religion as a backdrop. The Inquisition,
for instance, was accepted at that time using religion as an argument to justify
injustice and violence. St. Augustine (354-430) and St. Thomas Aquino (1225-
1274) were the relevant medieval philosophers that tried hard to compose reli-
gion and reason. The first one was responsible for giving a Christianist view for
Platdo ideas and the second one did the same for Aristoteles ideas. St. Thomas
Aquino’s concept, however, prevailed and he was responsible for deep Revolu-
tion in catholic religion. While for St. Augustine “love” was the way for man to
reach divine truths, St. Thomas Aquino had a more practical view. He defended
the naturalism comprehension and recognized that it was given from God to man
to govern themselves and the world. Additionally, following Aristoteles work, he
argued that man would arrive at natural law by the practice of moral virtues. And
went further than Aristoteles as he understood the importance of man’s acts to-
wards others.

In response to the exaggeration of the use of religiosity in science and politics,
and chances made possible by the cultural and social new understandings brought
about as result of a new view of the world and human believes increased which
maritime discoveries, came the Enlightenment Period. The intellectual revolution
that influenced Europe in the XVII century had as one of its clear goals ensuring
the independence of science and politics from religion.

Science was separated from philosophy only in XVII century when science be-
gan to make its investigations in a more specialized and criteria way and no longer
seeking universal answers. Despite the different way in which the Enlightenment
philosophers faced the production of knowledge, whether in a rationalist or em-
pirical way, they all were convinced that faith should never serve as a pillar for
science and politics. Some of its major representatives like Voltaire, Kant and Des-
cartes were defenders of rationalism, affirming that science and reason should

serve as guides of humanity. In the line of empiricism, Locke and Hume were
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exponents of the idea that information must be extracted by experience and orga-
nized by reason.
John Locke (1632-1704) stated that man was a “blank sheet” that was filed only

with experiences, which represented empirical believes.

Suppose then that the mind is, as they say, a blank paper, empty of all char-
acters, without any ideas. How do you get to receive them? Whence does it
get this prodigious abundance of ideas, which the active and boundless fancy
of man has painted in it, with an almost infinite variety? From where does it
get all the materials of reason and knowledge? To this I answer with a single
word: from EXPERIENCE (Locke, 1959: p. 106).

Locke was also very important in the construction of the contemporaneous un-
derstanding of human rights since during his time, the absolutist monarchy guar-
anteed illimited rulers’ powers over people and under his perspective, individuals
have unnegotiable rights founded in natural law.

David Hume (1711-1776) is considered empiric; however, its relevance is ex-
actly on the criticism of the empiric since he does not believe that it is guaranteed
that experience is able to give all answers. A famous example given by Hume, ac-

cording to Okasha’s description is the following:

The fact that the sun has risen every day up until now may not prove that it
will rise tomorrow, but surely it gives us very good reason to think it will? If
you came across someone who professed to be entirely agnostic about whether
the sun will rise tomorrow or not, you would regard them as very strange
indeed, if not irrational (Okasha, 2002: p. 24).

Home contributed to the principle of causality that proposes that there is no
causal connection but a temporal sequence of events that can be analyzed. He de-
fended that the only certain we have is inquiry. It opened a new understanding of
science.

At this time in history, we had the consolidation of empiricism as a scientific
method, making experimentation essential to test scientific theories. Besides, ra-
tionalist ideas were also strongly developed at this time. Rene Descartes affirmed
that only mathematics could demonstrate its affirmation. He proposed a method
known as the Cartesian method, based on methodical doubt and reason to achieve
safe knowledge. Descartes affirmed that language, geography, history, are ac-
quired without reason, they result from memory, distinguishing rational science
and historical one (Descartes, 1962: pp. 39-103).

Immanuel Kant (1724-1804), another enlightenment philosopher, also de-
fended the previous existence of innate truths that would base the existence of
human rights; however, he emphasized that it should be a rationalist exercise and
not a metaphorical conclusion. Concerning science development, Kant was a key
author for purposes of developing the study of knowledge and its methods of re-
search since he dedicated hard work verifying the limits of modern science to

substitute metaphysical beliefs. Although he believed in previous knowledge, a
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naturalistic concept, Kant scientism tried mixing empiricism and rationalism. Ac-
cording to Kant, the development of science must follow rational orientation, but
he acknowledged that its common thread is empirical, as intuition. It can be ver-
ified below:

Our recognition arises from two basic sources of the mind, the first being the
reception of representations (the receptivity of impressions), and the second
the capacity of recognizing an object through these representations (sponta-
neity of conceptions). Through the first an object is given to us, and through
the second this is thought in relationship to that representation (as a mere
determination of the mind). Perspective and concepts therefore make up the
elements of each of our recognitions and therefore neither concepts without
perspective corresponding to them in some way, nor perspective without
concepts, can provide recognition. Both are either pure or empirical. Our
recognition is empirical if sensation (which presupposes the actual presence
of the object) is contained in it; but pure if no sensation is mingled in with
the representation. We can term the former the material of sensitive recog-
nition. Hence pure perspective contains solely the form by which something
is looked at and pure concepts only the form of the thinking of an object in
general. Only pure perspectives or concepts are possible a priori; empirical

ones only a posteriori (Kant, 2023: p. 81).

On philosophy’s perspective, all this progress brought changes in the form of
social and work organization, and this made contemporary philosophers begin to
question the extent to which the development of science and industrialization
truly contributed to the greater happiness of human beings. As occurred in sci-
ence, philosophers also started to practice studies in a more realistic way and fo-
cused on facts. Contemporary philosophers like Friedrich Hegel (1770-1831),
conceived reality as a continuous process of movement, in line with scientist
thoughts.

The evolution of the thought about continuous movement and progress of so-
ciety and science originated the concept known as positivism, brought by August
Comte (1798-1857). He argued that scientific knowledge would be the only form
of true knowledge and separated as science the disciplines of mathematics, phys-
ics, astronomy, chemistry, biology, as well as sociology, all, according to Comte,
observable. At that time in science fields, the majority agreed that introspection
should be distrustful as a means of attaining knowledge. Unobservable phenom-
ena were understood as inaccessible and, so, should not be the subject of science.
Thus, only based theories, proven by valid scientific methods, would produce con-
crete (positive) data, from the physical or material world.

It was possible to perceive a sense of progress of humanity having science as its
major conductor. The Industrial Revolution became possible with the develop-
ment that science had achieved up to that moment, which was a great milestone

in the contemporary era. Scientists were enthusiastic about the transformative
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power of science and the studies on the ways of obtaining knowledge were still
ongoing fast. But the evolution of scientific techniques was so profound that it
stated to bring more questions than answers. The breadth of the theories studied
by Edwin Hubble (1889-1953) and Albert Einstein (1879-1955), for instance, was
so enormous that it was understood that controlled methods of experimentation
would not be sufficient to bring answers. From that moment on, the understand-
ing that science has its limitations has become widespread. Science is no longer
seen as a deterministic discipline and has become probabilistic.

As defended by Karl Popper (1902-1919), another very important contempora-
neous philosopher, science started to be understood as non-definitive since it
must be in continuous evolution. In this way, he developed the hypothetical de-
ductive method, a critical rationalism. According to it, for purposes of making
science it is necessary to define a problem or gaps in existing theories, then make
conjectures, that is, hypothesis or solution by experiment. And he introduced the

concept of falseability, which means doubting the assumptions.

Now in my view there is no such thing as induction. Thus, inference to the-
ories, from singular statements which are “verified by experience” (whatever
that may mean), is logically inadmissible. Theories are, therefore, never em-
pirically verifiable. If we wish to avoid the positivist’s mistake of eliminating,
by our criterion of demarcation, the theoretical systems of natural science,
then we must choose a criterion which allows us to admit to the domain of
empirical science even statements which cannot be verified.

But I shall certainly admit a system as empirical or scientific only if it is ca-
pable of being tested by experience. These considerations suggest that not the
verifiability, but the falsifiability of a system is to be taken as a criterion of

demarcation (Popper, 1959: p. 40).

For Popper, the hypotheses or solution must be evaluated until refuted or cor-
roborated. If refuted, it can be disposed of, and if it is corroborated, it keeps being
verified. Since science keeps evaluating, sometimes it may be refuted and disposed
of as well. He concludes that what can be considered true today may be refuted in
the future.

In a historical perspective, world went, then, through two world wars (1914-
1918) (1939-1945) and Nazism, which destroyed and damaged world and people
in large and very cruel proportions. People were tired, wondering about a better
way of living and began to wonder if scientific evolution and industrial develop-
ment were serving to effectively improve people’s lives. People started to fight for
better living conditions. Human Rights became the focus of philosophers’ atten-
tion, and the positivist view declined. At first, positivist ideas were not abandoned,
but it was quickly understood that they could not be considered without aspects
related to the essential rights of the human being.

Science progress has not stopped and the concept of the transformative charac-

teristic of science was consolidated. Thomas Kuhn (1922-1996) made an important
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contribution to this. For him, science’s evolution depends on paradigm break:
“These transformations of the paradigms of physical optics are scientific revolu-
tions, and the successive transition from one paradigm to another via revolution
is the usual developmental pattern of mature science” (Kuhn, 1970).

He also made a reflection about science being human, social and historical con-
struction, which brings a new perspective about scientific methods. As affirmed
by Kuhn, each period of history brings a set of knowledge that makes possible a
couple of interpretations of reality and, so, it changes over time.

As mentioned in the beginning of this section and demonstrated above, science
had different meanings through history and its extent also had variations in time.
Until contemporary times, science had broader treatment, and an organized and
systematized form of knowledge was enough to be considered science. With the
achievement of a more complete view of all the completeness of world object of
scientific study, there was an awareness that science has its limits and is not any
area that can be object of the study of science in the strict sense.

For purposes of this article, and following the development of science, we shall
adopt as premises that science seeks to answer a question that is amenable to sci-
entific investigation and must be testable. Besides, scientists are aware that it
brings possibilities and not absolute certainties. Moreover, it is transient and fal-
sifiable. The experience must be possible to be reproduced by others. Facing the
break of paradigm proposed by Kuhn is another important aspect of science mak-
ing for purposes of enabling evolution of science.

A scientific chemical experiment can create a new thing, like a new medicine,
for instance. However, the first and most important vocation of a scientific exper-
iment is the identification of a fact. It must be clear that it does not mean produc-
ing a new fact since such fact can already exist even if the scientist does not de-
scribe it (it is common in nature discoveries). Besides, science does not necessarily
discover something unknown. It can be the continuation of some thought. But it
is important to be a progress of something that has been discussed.

Using a famous example to illustrate this we can say that when Newton (1643-
1727) developed the law of gravity and defined it as a force of attraction between
masses, it focused on explaining how two different bodies in the universe interact
with each other, but he did not explain what gravity is or how it works, in other
words, his study at the time had this limitation. Moreover, the fact (force of at-
traction) and the relationship (between masses) under studies does exist even if
science would not have identified them, meaning that these experiments did not
seek to create something, but learn about an already existing thing. Another im-
portant point is that despite Newton having proven his theory, a complete expla-
nation came only later by scientist’s experiments dated XVIII and XIX centuries,
showing that science is a constant and not organized progression. Besides, part of
the theory (the universal concept of gravity law) was replaced by Einstein (1879-
1955) studies two centuries later when Einstein developed the law of relativity and

explained what gravity is and how it works. It was discovered that this “force”
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gravity is related to time-space curvature, another scientific development. Ein-
stein’s theory was not developed from Newton’s developed law. But this does not
diminish the conclusions reached by Newton. It explains a lot about the provi-
sional character of science.

In the attempt of defining science work, more than defining what science is,

Susan Haack, a science philosopher at Miami University, affirmed:

[...] any serious empirical investigator, whatever his object of study, will
make an informed guess as to the possible explanation for the event or phe-
nomenon that intrigues him, deduce the consequences of that hunch, see
how adequately those consequences outlive the evidence he has and any other
evidence he can gather, and then use his judgment whether to stick to the
initial guess, modify it, drop it and start over, or just wait until you can find
out what other evidence could clarify the situation, and how to get it (Haack,
2012: p. 15).

Defining science is more difficult than it seems. Samir Okasha, professor of phi-
losophy of science at University of Bristol, proposed the reflection of what is not
science as a way to better understand science and mentioned some Popper’s ex-
amples to conclude that if a theory could be made compatible with any experi-
mentation, then, such theory would be unfalsifiable, so not science. Popper was
one of the scientists that did not believe in scientific research involving human
studies, such as history and psychology under the justification that the results of
research in these areas would not be falsifiable and argumentation could bring

conclusions to many ways.

Recall the question with which we began: what is science? Karl Popper, an
influential 20th century philosopher of science, thought that the fundamental
feature of a scientific theory is that it should be falsifiable. [...] capable of
being tested against experience. If these predictions turn out to be wrong,
then the theory has been falsified, or disproved. Pooper thought that some
supposedly scientific theories did not satisfy this condition and thus did not
deserve to be called science at all; rather they were merely pseudo-science.
Freud’s psychoanalytic theory was one of Popper’s favorite examples of
pseudo-science. According to Popper, Freud’s theory could be reconciled
with any empirical findings whatsoever. Whatever a patient’s behavior, Freud-
ians could find an explanation of it in terms of their theory—they would
never admit that their theory was wrong. Popper illustrated his point with
the following example. Imagine a man who pushes a child into a river with
the intention of murdering him, and another man who sacrifices his life to
save the child. Freudians can explain both men’s behavior with equal ease:
the first was repressed, and the second had achieved sublimation. Popper ar-
gued that using such concepts as repression, sublimation, and unconscious
desires, Freud’s theory could be rendered compatible with any clinical data
whatever was unfalsifiable (Okasha, 2002: pp. 13-14).
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Intention in science is also relevant. Thus, when a scientist aims for a result,
such work is excluded from science. A scientist seeks to investigate the scientific
validity of an existing theory or even develop new ones, but always without in-
tending to produce a specific result. This differs from informing the direction of
a scientific methodology, which seeks to explain the way of coping with the legal
phenomenon and not an intention as to the result. It can apply inductive, deduc-
tive, dialectic or hypothetical deductive research tools, for example and secondar-
ily, also use methods such as statistics, historical, sociological ways.

Although science has already accepted the impossibility of certainty and a de-
finitive result, it presents a resistance to understanding as science a result that de-
pends on opinions or a subjective interpretation to be concluded. In this sense,
the verification of the information described by a scientific experiment is manda-
tory, as well as the possibility of other scientists replicating the experience. And
exact methods, like mathematics and statistics, for instance, are examples of
largely accepted methods to explain scientific works.

In scientific research quantitative or qualitative methods can be adopted and it
is common research to adopt both combined. Quantitative methods can bring ac-
curate results based on statistics even in the legal field. However, the understand-
ing of such relationship cannot be enough clarified by the study. For example,
when comparing time for conclusion of process and the costs of process, the re-
sults can have many different reasons. As possibilities we have that people that
have more money to expend with lawyers may be less careful to avoid the com-
mission of crimes whose penalty is pecuniary, and it may affect the quantity of
process with less time taken for conclusion. Or rich people can contract a lawyer
that will be more concentrated in the process, and it will take less time to be con-
cluded.

In qualitative strategies, the focus is not on interpreting numerical magnitudes,
but on understanding the meaning of certain events. When a paradigmatic deci-
sion is subject to study, it can be asked what the determining arguments of the
decision are. In this case, the strategies are aimed at identifying relevant argu-
ments, and this relevance is not measurable in numerical terms. An example of
qualitative research is the investigation of how contracts deal with tax obligations.
The focus will not be on measuring quantities, but on understanding the various
ways in which contracts can address this issue.

Legal concepts are subject to interpretation by legal operators and have inter-
pretation that varies over time. The search for statements that confirm what is
meant by each of these concepts may be not enough to define them and could only
confirm the investigator’s beliefs. If the question investigated is related to the
meaning of a concept, this investigation does not have an empirical subject. How-
ever, in some cases the meaning of some concepts is linked to empirical elements
and in this case, observational experiments can contribute to the research. For

instance, the Brazilian law provides for civil liability to indemnify damages,

*Article 927, sole paragraph of the Brazilian civil code.
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regardless of guilt, “when the activity normally carried out because the perpetrator
of the damage implies, by its nature, a risk to the rights of others™. As much as
the concept normative of “risk” is a construct of legal hermeneutics, there is fea-
sible research that seeks to measure the damage that is caused typically by the
practice of certain activities, as this element empirical (damage typically caused)
can be understood as an indicator of risk. Thus, doing science (through jurimet-
rics and the criteria of falsifiability developed by Popper) can be of enormous
value to bring objectivity to legal issues, even when related to concepts.

Judicial decisions are often exercises in falsifiability. Each of the parties presents
their arguments and evidence and it is up to the judge to verify, according to his
best judgment, which evidence is confirmed or not, which argument is applicable
or not, discarding those that are not confirmed. The first purpose of the judicial
system is the search for the fairest possible decision. In this sense, it is not up to
the judge only to mechanically apply existing jurisprudence, but to test hypothe-
ses. The bigger difficult here is the impossibility of making new concrete experi-
ments to test hypotheses.

Another important way of applying Karl Popper’s hypothetical-deductive method
in law is when a final decision has been based on a law that is later considered
unconstitutional by the Supreme Court. This unconstitutionality can be used as a
test of falsifiability sufficient to question the decision that has been based on it.
Control of constitutionality is not a simple theme and is not the object of this
study, and the present work is limited to highlighting its important role as a sci-
entific practice in the legal field. Besides, in scientific research of any area, the
beliefs of the scientist will affect its works, but it must be recognized that such
influence is higher in human research. The “new” way of understanding a law is
not necessarily more or less certain, it is not the subject of this discussion. The
important information here refers to the discovery of the truth, that is, which in-

terpretation of the law came to be used in the concrete case.

3. Law in History

More difficult than defining science, apparently, is to establish what science of law
is.

If law was born along with the need of human beings to be able to coexist with
others, since then the complexity of this matter has only increased and to this day
no consensus has been reached on what law is.

In very far times, it was customary to directly apply orders based on sets of
familiar rules. Thus, each clan had ample rights to interpret what worked best for
them and apply its own rules and sanctions. Power migrated from the hands of
the patriarch, responsible for defining right and wrong within the clans, to the
king, a monarch with autocratic power, so, still based on a private right to enforce
the laws.

However, in ancient Greece some concepts of society evolved and brought new
thought, that the law should be a public thing, made and controlled by the
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community. In 508 B.C. Athens implemented democracy as a form of govern-
ment. One of his actions was the creation of independent institutions responsible
for the legislative and judiciary. Its executors were citizens of the city, as a way of
ensuring the broad participation of the population. However, the conquest of
Greece by the Macedonian Empire of Alexander the Great caused the extinction
of democratic institutions in 322 B.C.

The idea of justice was born from there because of the concept of equality be-
tween people. For the Greeks, pursue justice was a significative and relevant An-
cient Greek ideal. Although women and slaves were excluded from the legal sys-
tem that time, it was possible to observe some notion of individual rights as well.
Indeed, it occurred in a very restrictive way, conflicting with the interests of the
State and religion and with the presence, as said, of exclusionary policy of certain
groups in society. The judgement, in Ancient Greek, was composed of a lot of
rhetoric and argumentation with the main purpose of applying the law in the fair-
est way possible. Thus, for the Greeks, it was not enough to merely execute the
letter of the law, but to interpret it in a profound way. At the time, it was common
for this activity to be carried out by philosophers, given the investigative nature of
the truth of this activity.

The principles developed by the ancient Greece influenced romans in a very
striking way. The great contribution of the Romans was through the organization
and systematization of all the laws practiced that time through the elaboration, in
451 B.C,, of the “Law of Twelve Tables”. This text was lost in 390 B.C. and today
we know only fragments obtained from quotations made by other authors. How-
ever, these documents structured all the legal bodies of the West and remained in
use long after the fall of the Western Empire.

Roman law was formed by a variety of means, including magisterial decisions.
The magistrate had the power to introduce actions not foreseen in law, as well as
the right for him to stop applying actions provided for by law. It is discretionary
power. From then on, numerous differentiated decisions were created, all rec-
orded in the “edicts” of the magistrates. Such work oversaw filling the gaps left by
the laws, enabling the adaptation of legal texts to the changes that have occurred
in society. Even during the Roman period and later, laws were not guaranteed for
everyone. Initially restricted to the most privileged classes, it was later extended
to citizens but maintained restrictions on women, slaves and foreigners. During
peace times the government was more democratic, but during war times, author-
itarianism prevailed.

During Medieval Times, there was a setback in the application of the law since
society was organized into fiefdoms and at that time the feudal lords began to
exercise power and make decisions according to their own interests and will. Then
came canon law proposing a more rational way of functioning in society and fo-
cused on better organizing social rules. However, it had as a background the be-
liefs and interests of the Catholic Church, culminating in abuses such as the in-

quisition, which for the time were considered legal practices.
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The Age of Enlightenment came in response to all this abuse practiced during
the Middle Ages with a focus on guaranteeing individual rights considered essen-
tial to human beings. In this sense, universal human rights have gained strength.
A special concern of this time was to codify the rules, with the intention of bring-
ing greater transparency and clarity in the application of laws.

On the belief that men would find certainty through science, positivism was
born in the contemporary period. In the law field, seeking to guarantee a right that
did not admit political and religious influence, the idea of positivism was devel-
oped. Positivism had a strong influence on law studies since it influenced the con-
cept of law as a strict interpretation of laws promulgated by the State. Legal posi-
tivists defended that as law were human construction, should be detached from
morality and religion. Kelsen (1881-1973), one of its biggest exponents, proposed
a scientific approach of legal studies, which considers only the hierarchical and
formal construction of the laws and eliminates subjective and evaluative concepts

from analysis.

In a positive legal sense, the source of Law can only be Law. But the expres-
sion is also used in a non-juridical sense when we designate all the represen-
tations that, in fact, influence the creative and the enforcing function of the
Law, such as, especially, moral and political principles, legal theories, expert
opinions and others. These sources must, however, be clearly distinguished
from the sources of positive law. The distinction lies in the fact that the latter
are legally binding, and the former are not so as long as a positive legal norm
does not delegate them to them as a source of law, that is, makes them bind-
ing. In this case, however, they assume the character of a higher legal norm
that determines the production of a lower legal norm. The equivocity or plu-
rality of meanings of the term “source of law” makes it appear legally useless.
It is advisable to use, in place of this image that is easily misleading, an ex-
pression that unequivocally designates the legal phenomenon that is in view
(Kelsen, 1998: p. 163).

After a new time of abuses, specially constituted by world wars, it was con-
cluded that principles, ethics would also be as so important as the law righten by
the legislative order. It started the post positivism time. It was also concluded that
the positivist treatment of the application of laws contributed greatly to the appli-
cation of an unfair and blind law, paving the way for a more human approach,
which seeks to rescue human rights. This marked the beginning of post-positivist
theory in the field of law, bringing back the relationship between law and ethics.

For post-positivists, like Dworkin, legal principles can give us the legal and
moral reasons that justify a decision. He argues that the intention of principles
reveals a moral value that must be considered when interpreting law. To better
understand the place principles occupy on the legal system, we mention, below,

the comparation he made between law and principles:

Sometimes rules or principles can play quite similar roles, and the difference
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between them is almost a matter of form. The first section of the Sherman
Act states that any contract that implies a prohibition of trade will be void.
The Supreme Court had to decide whether this provision should be treated
as a rule, in terms of its own wording (nullifying all contracts “prohibiting
trade”, which is the case with almost all contracts) or as a principle that pro-
vides a reason for voiding a contract, in the absence of contrary policies in
place. The Supreme Court interpreted the provision as a rule but treated it as
if it contained the phrase “unreasonable” and as if it prohibited only “the
prohibition of unreasonable trade”. This allowed such a provision to func-
tion, from a logical point of view, as a rule (whenever a court finds that a
prohibition is “unreasonable” it is obliged to consider the contract invalid)
and, from a substantive point of view, as a principle (the court must take into
account various other principles and policies in determining whether a par-
ticular prohibition in particular economic circumstance is “unreasonable”).
Words like “reasonable”, “negligent”, “unfair”, and “meaningful” often per-
form this function. When a rule includes one of these terms, it makes its ap-
plication depend, until a certain time, on principles and policies that go be-
yond the (own) rule (Dworkin, 2002: p. 44-45).

Post-positivism seems to have rescued important elements of both natural law
and positivism. The promotion of the dignity of the human person, one of the
pillars on which jus-positivism is based, is like the “common good” which was the
main purpose of natural law (at least in the Aristotelian and Thomistic strands).
Likewise, the importance of the process of drafting law is noted, providing legal
certainty focused on protecting society from arbitrariness of those who occupy
power.

It is a remaining discussion even nowadays if law can be a scientific exercise.
This discussion has always existed, but it has gained a lot of strength since the
emergence of positivist theories, that tried hard to define the science of law that,
in objective terms, would have as its object the set of legal norms of a country,
autonomous from any ethics or social science and whose interpretation would be
restricted to an exercise of reason and logic over legal texts. Today, as mentioned,
this concept is outdated and it is known that the legal system encompasses not
only textual laws but also principles and its implicit values, as well as is concerned
with social justice, without which, it would be precarious and incomplete.

The definition of science is not a consensus, nor is the science of law. This is
because knowledge is not unanimous either. There are many types of knowledge
that can be achieved. For example, the same theme can be developed within reli-
gious, philosophical, historical, political, sociological knowledge, etc. and, thus, it

is possible to arrive at different paths for the same theme.

The term science is not univocal, if it is true that with it, we designate a spe-
cific type of knowledge; there is, however, no single criterion that determines

the extent, nature and character of this knowledge; It has philosophical
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foundations that go beyond scientific practice, even when this practice is in-

tended to be used as a criterion itself (Ferraz Jr., 1986: p. 9).

The result of scientific work may change according to the observer since the
convictions and beliefs of each observer interfere with their work. It can be harder
in the human sciences, and it is one of the reasons that keeps current the discus-
sion about whether law is a science.

From the middle of the XXth Century, legal realism began to have a lot of
strength in the USA, a common law-based country. At a time when the country
was experiencing rapid economic development and was subject to a customary
law of case law, aimed at the application of precedents, which did not satisfactorily
meet the new times. It has a very important task, not only applying the existing
law but also anticipating the understanding of the courts.

Oliver Wendell Holmes Jr., a U.S. Supreme Court justice, when questioning
what constitutes the law, made a provocative affirmation and expressly stated that,

for him, (foresee) judicial decisions were what he called as law:

The confusion with which I am dealing besets confessedly legal conceptions.
Take the fundamental question, what constitutes the law? You will find some
text writers telling you that it is something different from what is decided by
the courts of Massachusetts or England, that it is a system of reason, that it is
a deduction from principles of ethics, or admitted axioms or what not, which
may or may not coincide with the decisions. But if we take the view of our
friend the bad man, we shall find that he does not care two straws for the
axioms or deductions, but that he does want to know what the Massachusetts
or English courts are likely to do in fact. I am much of this mind. The proph-
ecies of what the courts will do in fact, and nothing more pretentious, are
what I mean by law (Holmes, 1897: pp. 460-461).

Legal realism argues that the law is constituted by facts, which are understood,
for purposes of this theory, as judicial decisions. This movement understands that
the text of law is not enough to solve all problems of society, and its fast develop-
ment made it harder.

Jerome Frank emphasized the realistic understanding that for the text of law it
is impossible to anticipate all social problems. Besides, the importance of the legal
system to be in constant development as they appear:

Even in a relatively static society, men have never been able to construct a
comprehensive, eternized set of rules anticipating all possible legal disputes
and settling them in advance. [...] How much less is such a frozen legal sys-
tem possible in modern times. New instruments of production, new modes
of travel and of dwelling, new credit and ownership devices, new concentra-
tions of capital, new social customs, habits, aims and ideals - all these factors
of innovation make vain the hope that definitive legal rules can be drafted
that will forever after solving all legal problems. [...] The constant develop-

ment of unprecedented problems requires a legal system capable of fluidity
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and pliancy [...] (Frank, 1949).

In fields other than the law there is today a willingness to accept probabilities
and to forego the hope of finding the certain.

It is not known what problems the judicial system will be called to solve in the
future, as well as the solutions judges will find for it. Thus, legal realism is in the
trail of studying what judges decided and what they may decide in the next cases,
which is indefinite. As we can verify, uncertainty is also accepted in law appliance
nowadays.

One of its greatest criticisms, however, is the fact that when legal realism disre-
gards the analysis of legal norms, it can be incomplete and dangerous. The biggest
gain of legal realism is to have a concrete perspective on the law, however, without
reducing it to facts, but combining the facts with laws, principles and the entire
legal framework.

While positivism proposed a more rational view of law, legal realism consoli-
dated empiric science in the legal field. Just like explanations about issues of na-
ture, which do not aim to explain, prohibit, authorize, but only describe and try
to foresee future consequences, the practice of legal realism has brought practical
experience as a source of its knowledge.

As can be seen from above, the emergence of laws had a very useful and im-
portant purpose. The enactment of laws was an attempt to give more equal treat-
ment to the citizens, making the rules more predictable. Before, we had the per-
sonal decision of a patriarch, then of a king. Laws came with the intention of guid-
ing society, seeking to reduce arbitrariness resulting from random opinions.

Having equal treatment to others is an old ideal of society. And the principle of
legal certainty, which presupposes predictability, has its origin in this search for
isonomy. It is expected that simple cases should be guaranteed with a certain uni-
formity of understanding. However, a huge number of cases brought to justice
require a more complex application of the law and it is not possible to guarantee
law application as exact science. Each case will require an individualized analysis,
studied in a contextualized and in-depth way. Modern law understands the need
of the judge to create future law based on what he is viewing as a social trend and
its consequences, the scope of this function has been widely discussed. Notwith-
standing, we are aware that each judgement is unique, trying to find a trend in a
line of thought or rationality can help in the application of law.

Being uncertain is different from being aleatory. The application of the law is
individual and specific, but it is not decided by a kind of drawing. Thus, jurists
started to think in a way of understanding a propensity to follow a certain deci-
sion. In this sense, a quantitative method of research can be efficient in many cases
(not all), and this is the proposal of jurimetrics.

Legal realism contributed to bringing to law the methodology of empirical re-
search in its investigation processes and some legal applicators are making an ef-

fort to apply mathematics and statistics in the legal field for purposes of providing
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numerical information, probability data regarding the occurrence of some judg-
ment, or measurement of a consequence as of a judgment, for example, as we will
see better below.

In the common law, a system adopted in the USA and others, the legal system
is based mostly on costumes and judicial decisions, non-written law. Thus, the
study of judged cases is fundamental in the exercise of law. A new court decision
may be enough to refute the request of one of the parties and prevail in the best
way to be decided by the judge for subsequent cases without further formalities.
However, the civil law system, as adopted in Brazil, for instance, is based on laws
promulgated by a formal proceeding, which means that the adoption of new ways
of interpretation of a law is more limited. Under the civil law system, greater rigor
must be maintained in the application of the legislation that, at first, prevails over
judicial decisions. Even so, judicial decisions are important to fill gaps in the law

and clarify the interpretation of certain concepts, for example.

4. Jurimetrics Discussions

4.1. A Prediction of Decisions

In 1949, Lee Loevinger used, for the first time, the word “Jurimetrics” to describe
the quantification of a judicial environment. According to him, this practice is
nothing more than a methodology of legal investigation. He argues that true sci-
ence must be falsifiable, and jurimetrics describes the legal phenomenon in an
impartial and comprehensive way, measuring the law within standards of falsifia-
bility.

Loevinger (1796) affirmed that jurimetrics would help legal applicants of pre-
dicting judicial decisions. But the idea of predicting a human decision bother
many that argue that the human spirit is free and can always make unexpected
presumptions. For them, no science will ever be able to restore this. In this sense,
what needs to be clarified is what the expectation is about jurimetrics. It will not
guess the judge’s creative and intuitive process. But one of jurimetrics focus can
get closer to the usual initial bases of a judge’s analysis.

According to the free decision theories of XX century, judges are free to take
their decisions. However, it is supposed to be a responsible act, foreseeing its con-
sequences and not be a mere casual manifestation or an opinion. It is easier un-
derstood in theory than in practice since it involves subjective definitions and
multiple factors in their decisions. Thus, trying to anticipate a decision will never
bring certainty but always be limited to probability.

Even though it is not certainty, combining the law with the concrete case is a
very important task in the application of the Law since rules are not made to be
theoretically defensible but to fulfill a social function. Marcelo Nunes, a Brazilian

professor at PUC SP, explains that:

Knowing the law also means understanding how judges and, in the end, how
people react to these commands. As it is the magistrates who first attribute

effectiveness to the Law, defining how the norms should be interpreted,
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removing inopportune norms and filling gaps, it is not possible to under-
stand what Law is without investigating the relationship of abstract norms
with the behavior of the courts. [...] Jurimetrics sees the improvement of so-

cial life as the main function of law (Nunes, 2016).

For the public administration, jurimetrics can bring countless gains since it
makes it possible to confirm the effectiveness of a law and anticipate a law func-
tioning.

Moreover, lawyers can see jurimetrics as a guide to better understanding judges’

moves and be better prepared to advise their clients.

4.2. A Look into the Future

The concept of worrying about possible consequences, whether from judicial de-
cisions or effects on society, is also not well regarded by many legal operators. It
will be said that it would be an attempt at divination, which is not a law matter.
However, jurimetrics does not try to guess something. It seeks to understand the
complete environment in which law is inserted and look at the trends that are to
come. Understanding the now may be only part of the job. Its primary comple-
ment is to exercise the reading of what is to come, in terms of legislation and in-
terpretation of social needs, through judicial decisions and the behavior of society
itself. This occupation brings law closer to the function given to science. In this

sense, Nunes said:

One of the characteristics of scientific knowledge is the ability to anticipate
the future state of an object. A scientist describes the functioning of some-
thing not only to know it in the present, but also to be able to predict its
behavior in the future. It is predictability that science will make a tool for
controlling the external environment and thus enable the development of

technologies capable of improving our living conditions (Nunes, 2016).

4.3. Mathematical Investigative Component

Jurimetrics has a mathematical investigative component, unlike what happens
with argumentation. While the latter can be easily manipulated according to the
results desired by the investigator since we can choose the way to move the dis-
cussion of some subject, jurimetrics is factual data, quantified information, whose
intentional result is more difficult. And such characteristics give jurimetrics a
more scientifical scope.

Even being more mathematical, jurimetrics does not avoid completely the be-
liefs of the researchers. It is common for the studies to be not neutral, since it’s
possible to choose the kind of data that will be analyzed. In this sense, Rachlinkski
said the following:

The empirical legal studies movement stands in stark contrast to the growing
skepticism about scientific research. Just as the general public seems to be

losing faith in science, legal scholars have embraced empirical approaches as
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never before. [...] Empirical legal research holds out the promise of advanc-
ing understanding of legal systems in a nonpartisan fashion.

Although empirical work has proliferated within the legal academy, it re-
mains encumbered by the same skepticism that science faces more broadly.
Rarely does empirical work in law provide a definitive resolution to any im-
portant question. Typically one can find research cutting in opposite direc-
tions (see Rachlinski, 2018). [...]

Frustrating though biased assimilation can be for researchers, is it truly irra-
tional? Empirical research might not be as neutral as scholars hope. The po-
litical views of those who conduct empirical research might affect several
steps in the research agenda. First, political views might influence scholars’
choice of topics. [...]

Secondly, choice of a data set can be influenced by political views. Liberal
scholars might well be more inclined to trust (at least some) government sta-
tistics. [...]

Third, a researcher might analyze the data in a way that tends to support their
prior beliefs. [...]

A previous study by Adam Chilton and Eric Posner revealed that political
orientation correlates with conclusions in legal scholarship (Chilton and Pos-
ner, 2015) (Rachlinski, 2018: pp. 3-4).

On the other hand, jurimetrics has its own challenges, since its quality depends
on the data collection and rigor, transparency and analytical methods chosen. But
any scientific investigation using mathematical method will have the same poten-
tial problem.

Besides, jurimetrics will not give a result applicable to all cases in general. It will
refer to a specific situation, limited by a particular problem, a defined period, a
geographic region. And in this point, jurimetrics shares the same difficulty as any
empirical experiment. The good news is that jurimetrics will not substitute the
work of lawyers, judges and others. It is complementary and makes up the com-
plete context that needs to be the object of study.

The USA is already testing the use of artificial intelligence in its legal system.
The program called COMPAS (Correctional Offender Management Profiling for
Alternative Sanctions) is used to set bail in cases of conditional release. COMPAS
asks several questions that assess how much you may be able to commit a crime
again in the future.* And it does not indicate how the scoring of these questions is
carried out. The most serious criticism of this system refers to the fact that it is

not clear what criteria the system uses. There are even those who argue that the

It reminds another US case. In the past, the U.S. has faced a similar problem. In the intent to make
the judgments more homogeneous, the “Sentencing Guidelines” came into force in the USA. From
then on, it was up to the judges to fill out a kind of checklist to determine the penalty to be applied to
a particular defendant. In 2004, twenty years later, the case named United States v. Booker was taken
to the Court of Justice, which understood that the guidelines violated the 6th Constitutional Amend-
ment, which guaranteed freedom of trial. At that time, USA choose freedom instead of certainty.
Source: https://www.oyez.org/cases/2004/04-104
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system allows a certain degree of racism to the extent that, according to these crit-
ics, studies indicate that black defendants are pointed out as higher risk, which, if
true, is very serious.

It is essential to explain how algorithms are formed. This is because replicating
past results in a mechanical way can lead to the maintenance of mistaken concepts,
such as racism, sexism, a political orientation, among others. It is essential that
jurimetrics be used to test the possibilities in a critical and in-depth way, to verify
whether the parameters used will be refuted or confirmed. In this sense, legislation
has been discussed in several places around the world that seeks to regulate these
activities, with the main objectives of ensuring transparency in the way data will
be used, as has been done by European Union, through the “First Draft General-
Purpose Al Code of Practice” available for discussion since November 2024.In
general terms, there are two types of systems being developed by artificial intelli-
gence. The knowledge-based system, in which references are inputted, and the
learning-based system, where the expected behavior is programed. Both continue
to have the man as the driver of the tool. In the first case, studies (jurimetrics, for
example) are used to understand the behavior of the judiciary and later “teach” it
to the machine. And the second, also using studies (jurimetrics, for example) seek
to understand how we want that the machine works and program it. But none of
them has yet found a way to replace man in human evaluation.

In any case, this attempt has been studied all over the world and sooner or later
artificial intelligence will possibly be used in some way, perhaps for simpler cases,
to assist in decisions that are now exclusively human. We will not go into the mer-
its of whether the decision to use artificial intelligence to replace man in this type
of matter is right or not. The fact is that it has a huge possibility of happening for
certain situations, given that it has already been tested all over the world. But then,
if it is inevitable, what care to take?

The concern needs to start in relation to the collection and processing of data,
which will invariably be used for programming in artificial intelligence. And this
involves jurimetrics. It must be guaranteed the transparency of the data, as well as
it must be clear how such information is used to construct the algorithms. Only
man can evaluate if it is being used ethically.

The whole world has already started studies to understand how artificial intel-
ligence needs to be regulated and it has already been understood that at least this
needs to be guaranteed: transparency, data protection (how the information will
be used and who can access it), copyright and systemic risks. But the truth is that
we are still at the beginning of this transformation and possibly we still see very

little of this world in transformation.

4.4. Practical Cases

Jurimetrics works on practice and experience. Thus, it shall be discussed below
some concrete cases to better verify if jurimetrics can be able to produce scientific

evidence in the law field.
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4.4.1. Usitecno and Coprin Cases
They refer to Brazilian cases in which it was discussed the limitation period in tax
legislation applied by the courts of that country and to construct evidence about

the change of the way courts were deciding about it, jurimetrics was used.

Although the Usitecno case has set a precedent, it directly conflicts with an-
other case that was ruled upon a few months later.

The First Section (an ordinary panel) of the ST] adjudicated in the Usitecno
case in May 2010. Just 10 months later, the Special Body of the STJ, a higher
panel than the First Section, decided the Coprin case. In this case, the STJ
decided that the National Tax Code (CTN) must be applied to interrupt the
period for the statute of limitations in tax enforcement matters.

In other words, the rule of law on which the judicial decision in the Coprin
case was decided upon stated that a supplementary law must determine the
period for the statute of limitations in tax law. In the Usitecno case, the STJ
applied only half of an article of the CPC’, an ordinally law. Therefore, the
Coprin case overruled Usitecno—a case in which the ST] had departed from
the CTN (a supplementary law) in the same situation.

In light of the Coprin case, it would be assumed that the Usitecno case would
no longer be followed. However, analyzing the websites of the STJ, the Fed-
eral Court in Sdo Paulo and the State Court in the same capital shows the
opposite (see Table 1) (Becho, 2020: p. 274).

Table 1. How many times the Coprin and Usitecno cases have been used as a precedent in
Séo Paulo courts since 2010.

Coprin case Usitecno case
STJ Applied eight times Applied 37 times
Tribunal Regional Federal da 3a
Regido (Federal Regional Court of Applied 172 times Applied 1,478 times

the 3rd Region, or TRF/3R)

Court of Justice of Sdo Paulo . . Applied more than 10.000

Applied 472 times .
(TJ/SP) times

Jurimetrics was responsible for clarifying the rules considered valid by the
Court to decide about limitation period in tax acts in Brazil nowadays. It is a legal
question, for sure. However, it has limits since it does not discuss the concept and
other material questions about limitation periods. This will be part of argumenta-
tive work using additional sources such as other legislation, theories of law, logic,
for example. Jurimetrics exercise answered a legal question: Which legislation is
used by the Court in Brazil nowadays to decide about limitation period in tax leg-
islation? Such an answer could also be more provocative: What is the law consid-
ered valid for purposes of Iimitation period in Brazilian tax legislation? It is no-

ticeable that even Brazil being a country which jurisdiction is governed by civil

SCPC refers to the Code of Civil Processes in Brazil.

DOI: 10.4236/blr.2025.161006

127 Beijing Law Review


https://doi.org/10.4236/blr.2025.161006

K. C. A. Silva

law (and not common-law), judicial decisions, in practice, can define right.

It is an important opportunity to identify jurimetrics goals. It does not substi-
tute the analysis of legislation, theory of law, concept of limitation period and the
argumentative production of the author. The jurimetrics approach complements
do not replace other aspects of the work. But as seen in this case, it constituted
fundamental demonstration of the occurrence of the change in the behavior of the

Brazilian Courts, and may serve as a guide in such matter, for legal applicants.

4.4.2. Termination of Real State Contracts Cases

There was an old discussion about the percentage that real estate developers were
required to return to the acquirors when the termination of a contract regarding
acquisition of a real estate propriety under construction was the acquiror’s fault
has taken on enormous proportions in Brazil due to the significant increase in the
sale of real estate properties under construction from year 2000°.

Relation between them was regulated in Brazil by the consumer protection code
(law no. 8.078/1990) and there was no specific composition to deal with this spe-
cific issue. So, the solution for the lawyers was to investigate what the understand-
ing of the courts was at that time, and it was concluded by jurimetrics that courts
understood that developers should return between 70% to 90% of the values al-
ready paid by the acquirers of a propriety under construction, when the termina-
tion of the agreement was caused by the acquiror.

As can be verified, there is an element of creation and discovery in the judicial
process of applying and interpreting the law and there is no science that could give
certainty about this judge’s decision. However, jurimetrics can reveal a trend and give
a probability to guide legal operators. In this case, jurimetrics was used to understand
the rules that were created by the judges in concrete cases since it was clarified by a
formal law only in 2018, by the promulgation, by the Brazilian legislative power, of
the Law 13.786. It is stated that when the termination of a real state agreement for the
acquisition of a property in construction is caused by the acquiror, the real estate
developer must return 75% of the amount already paid. Exception is made by the
cases when the real estate developer obtained a Brazilian special tax treatment’ di-
rected to the real estate developer, when return is reduced to 50% of the amount paid.

Jurimetrics answered a legal question consisting of the definition of what
amount must be returned in the above cases. In another interpretation of the so-
lution gave by the Court, it would answer what is the punishment given to a buyer
who gives up on the purchase of an apartment under construction. Until 2018, we

already had direction about it but only through jurimetrics.

4.4.3. Power Generator Cases
With the evolution of labor laws regarding worker’s protection, the Brazilian Code

®According to ABRAINC (a Brazilian association of real estate developers) in Brazil, the volume of
termination agreements brought serious consequences to the sector, such as the loss of 1 million jobs,
bankruptcy of 395 real estate’s developers, which failed to deliver 25.530 real estate units, as seen in

http://www.abrainc.org.br/uploads/2021/05/Distrato-nos-empreendimentos-em-regime-de-Patri-

monio-de-Afetacao.pdf.
"“patrimonio de afetacdo”.
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for Labor Relationship (CLT), stablished in its article 193 that workers submitted
to a dangerous work should have a higher remuneration. As defined by CLT,
the understanding about what would be dangerous should be defined by the
Ministry of Labor Department (MTE). In this sense, MTE promulgated two res-
olutions about it: NR16, dated 1978, which deals with the transport of flammable
liquids and NR 20, dated 1978, that regulates care and training for the use of
flammables.

Using analogy to decide in which situations the storage, inside commercial
buildings, of flammable liquid used to supply generators, would generate greater
danger to the workers in that place, the Labor Superior Court (TRT) applied rules
NR20 or NR16 and sometimes both, depending on the court involved in the case.
Thus, for a long time, in each labor lawsuit regarding such matter a different rule
was used (NR20, or NR16, or both) for judgment, so that there was no consensus
on what should be followed to ensure the regularity of these storages. At that time,
we understood that NR20 would fit better the analogy intended by the judges.
However, not all judges understood it the same way. Explaining that regularity of
equipment using the technical terms brought by NR20 did not work to communi-
cate with those judges who relied on NR16 to judge. So, for a better understanding
between the parties, we decided to explore better the concepts brought in NR16
when it came to judges who used to choose this legislation in the intended analogy.
For purposes of identifying the preferences of each judge, jurimetrics work was
made. Lawyers that presented their arguments using the technical rules as defined
in the preference regulation of the judge, achieved better communication with
him and were successful in their actions. Only twenty years later, NR16 was re-
voked and NR20 was modified to provide for storage of flammable liquid inside
commercial buildings®. Jurimetrics made it possible to solve such complex cases
during the period of legislative uncertainty, diving deep into judicial decisions and
based on the same work undissipated the path that would be chosen for legislative
reviewed, twenty years earlier, the path that would be chosen in the legislative
power.

The intention of this jurimetrics work was equivalent to understanding the lan-
guage spoken by each judge, since, at that time, for the matter mentioned above,
it was as if each judge had its own language, and speaking the same language was

essential for efficient and constructive communication.

5. Conclusion

Legal realism brought law closer to science and opened space for the growth of
Jurimetrics since under its perspective, it moves law from the ideal world of laws
to the reality of the courts. Besides, they are aware of the uncertainty of a human

decision and consider that judicial decisions are not mere analytical applications

81t affected the entire market of commercial real estate of the city of SP, Brazil, that, in 2024, represents
about US$ 63,67 billion. Source:

https://www.mordorintelligence.com/pt/industry-reports/commercial-real-estate-market-in-brazil.
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of the law, but higher studies of the laws, it understood as law texts and principles
but affected by multiple factors, such as social, economic, political, ideological and
even personal considerations.

Regarding the limitations of jurimetrics, it does not disclosure or define con-
cepts, principles, logic, ethic, does not replace them nor is it able to question the
internal understanding of the legal applicator. Also, it is not possible to use juri-
metrics to produce judgements or obligate anything. It refers to an instrument to
enrich the context, demonstrating reality by proving facts and the legal operator
may use such information to complement his argument. Its studies are regarding
the understanding of what law is being applied. Moreover, it comes along with the
increase in complexity of the entire context that involver law, being a possibility
to increase the point of view of the law enforcer, since it seeks to identify the con-
sequences of a law application in society and may reveal a trend.

Jurimetrics is identified with scientific empiricism, a knowledge sought through
experience. Besides, making an analogy between science and Jurimetrics fields,
the primary intent of this last is not to discover or invent law or a theory, as a
scientist does not invent a planet or a relation between two planets under investi-
gation. Moreover, the subject of study does exist even if the scientist or the lawyer
does not describe or explain it. However, jurimetrics, as a scientific experiment,
may reveals a fact (a rule, an existence of a subject) that was hidden of the man
knowledge.

The limitation of jurimetrics has a positive consequence since it is a factual
study, based on numbers. It is more accurate than argumentation, what is tradi-
tionally used in the law field, but even jurimetrics is subject to the vision of the
law applicator, who chooses the type of data he will use. Scientific discoveries that
reveal facts, bringing numbers and statistical (or mathematical) conclusions may
be more protected from the own view of the scientist, which is an advantage and
jurimetrics have such characteristics.

An important difficulty in making science is delimiting the object correctly,
such as the specific problem to be investigated, as well as time and geographic
space involved. Wrong work in this way can compromise the results of any scien-
tific exercise. Even in jurimetrics fields, it is important to make clear the methods
used for the investigation, like statistics, the sources of the data used, for instance
data from the judiciary system, and anything else that may be necessary to enable
others to replicate the experience and to make it possible to test the experience
and see constantly if it becomes outdated. As we said, after a while, as with any
empirical scientific experience, the view on a certain subject may evolve, the pic-
ture of a specific moment can change, and then the conclusions of the study will
no longer represent the truth and will be replaced. Nowadays we are aware that
universal truths, definitive discoveries and answers that solve everything are not
the scope of science anymore. In all scientific studies its limitations are openly
regarded and do not diminish the work done there.

Although jurimetrics deals with information from law, a human science, as its
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object is restricted to the quantification of information and not to discussing its
subject, and jurimetrics work can be tested and possibly refuted (falsifiable), there
is a chance that Karl Popper would recognize it as a practice at least close to a
scientific work. The scientific exercise of jurimetrics will depend more on a proper
definition of the object, the quality of the data obtained, and methods chosen for
the work than on jurimetrics concept itself, but this is a challenge faced by all of
scientists in any field.

Jurimetrics, today, consists of a concrete practice of empirical investigation that
has brought satisfactory and important results for the performance and progress
of law both in the private and public spheres. But cannot survive without human
interference. Besides, even artificial intelligence that has been developed in the
legal field with the intention of replacing some human functions cannot survive
without man. Being behind artificial intelligence programming, man is still indis-
pensable and is the only one capable of guaranteeing the humanization of the re-
lationships.

Possibly the progress of jurimetrics lies in the growing integration with artificial
intelligence, which will allow, among others, an increase in the complexity of anal-
yses, increase in scale with possible cost reduction, faster identification of systemic
risks and greater legal certainty. The great challenge lies in building greater trans-
parency in the collection and use of data, essential for the verification and relia-
bility of the information used, as well as in the constant evaluation and improve-
ment of the criteria for use.

The introduction of ethical and human concerns in this area are still pending
development and will be the great key to allowing jurimetrics to contribute to the

evolution of society.
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