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Abstract

Literature generally advances that preserving constitutional courts’ institu-
tional trust is in the self-interest of justices, who mobilize their networks and
adopt institution-preserving off-bench behavior vis-a-vis illiberal actors. In
Brazil, however, the use of self-oriented off-bench rhetoric to safeguard indi-
vidual external reputations regardless of the collegiate stands out. After analyz-
ing two typical cases through process-tracing, this paper unveils the mecha-
nisms leading from heightened audience pressure to self-oriented off-bench
behavior, highlighting the inability of fragmented constitutional courts to filter
its justices’ individual strategies within a context of affective polarization and
judicialization of politics. Against this backdrop, the constant public involve-
ment of justices in political discourse might compromise the court’s perceived
impartiality, thereby exacerbating the erosion of judicial legitimacy and fueling
cycles of negative reciprocity within society.
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1. Introduction

1.1. The Importance of the Judiciary in Mitigating Affective
Polarization

Basic democratic trust entails a tacit belief that all democratic participants engage
in reciprocal fair play, adhering to substantive (i.e., negotiable policy decisions)

and procedural (i.e., formal rules and institutions) trust (Schedler, 2023a). Recently,
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there have been physical assaults on democratic institutions and a rise in fake news
in countries as varied as Brazil, Sri Lanka, and the United States, indicating an
overall decline in basic democratic trust and a deepening division and emotional
hostility between members of opposing political factions across different national
contexts.

Within the social contract, the judiciary is a unique institution regarding trust,
serving as an impartial triadic dispute resolution system (Shapiro, 1981). This im-
plies that courts are tasked with upholding an autonomous normative reasoning,
and are disproportionately reliant on their perceived legitimacy, namely being
viewed by relevant audiences as justified, appropriate, and deserving of public
support (Clark, 2009; Fallon, 2005).

Primarily, courts should maintain a commitment to two types of procedural
justice: ensuring that actors and institutions comply with laws, and maintaining
their own neutrality, transparency, respectfulness, and trustworthiness, hence al-
lowing people to be heard (Tyler, 1990; Yam, 2021). Additionally, rulings are ex-
pected to be proportional to violations, free from external influences unrelated to
the case, and consistent across jurisdictions (Matthews, 2020).

The judicialization of politics occurs when major political, moral, and social
issues that are primarily political dilemmas, reach the courts through constitu-
tional jurisdiction (Hirschl, 2008; Volcansek, 2019). Constitutional courts can
overrule lower courts’ decisions (appellate jurisdiction), and assess the constitu-
tionality of legislative or executive acts (constitutional review). In this scenario,
opportunistic actors may exploit justices’ statutory interpretations of rather inde-
terminate rights provisions, portraying different rulings as undue favoritism, and
judicial actors as rule-breakers.

The judiciary’s perceived politicization facilitates the erosion of basic demo-
cratic trust, along with institutional trust, which is characterized by the belief that
members of a polity share and consider binding institutions’ constitutive rules,
values, and norms (De Greiff, 2012). This leads to affective polarization, namely
cycles of negative reciprocity based on mutually-exclusive imagined communities
(Schedler, 2023b).

To shield courts’ perceived legitimacy from illiberal actors, justices might en-
gage in activities outside of their official duties, namely off-bench behavior. How-
ever, most studies do not consider that the efforts justices make to preserve their
individual reputations or interests might differ from actions taken to protect the
institution (Bakiner, 2016; Bogéa, 2023). Cognizant of that, the following research
question emerges: How can the variation in justices” decisions to engage in self-
oriented or institution-preserving off-bench behavior within affectively polarized
political climates be explained? Or, more specifically, what are the mechanisms
leading justices to resort to self-oriented off-bench behavior rather than institu-
tion-preserving off-bench behavior within affectively polarized political climates?

This paper hypothesizes that judges may prioritize individual reputations when

they experience disproportional individual exposure to the judiciary’s audiences.
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The Brazilian Supreme Federal Tribunal (STF) is examined, because its frag-
mented character and contemporary judicial-political prominence enables the iden-

tification of individual judicial off-bench responses to audience pressure.

1.2. How Judges Decide

The legal model defines the first wave of judicial behavior scholarship, advancing
that judicial decision-making primarily relies on reasoned analysis of recognized
sources of legal authority, precedents, and predominant interpretations, with
minimal influence from ideology or institutional constraints (Perino, 2006). The
second wave, the attitudinal approach, proposes that judges’ decisions align with
their ideological and policy preferences, often reflecting the interests of the parties
behind their nominations (Dyevre, 2010; Perino, 2006).

The third wave, the neo-institutional approach, emphasizes how institutional
settings influence judges’ ability to implement their beliefs, shape their ideas and
sense of institutional propriety, and affect their strategic calculations (Clayton &
Gillman, 1999). The latter approach branches out into four streams: historical,
sociological, rational choice internalist and rational choice externalist neo-insti-

tutionalism.

Table 1. Main theories of judicial behavior.

Importance of  Importance of Main Factors

Theoretical
A h Individual Internal External Influencing Judicial
roac
PP Constraints Constraints Decision-Making
Laws, legal reasoning, and
Legal Secondary Primary w8 &
statutes.
Attitudinal Primary Secondary Justices’ individual beliefs.
. . Political arrangements,
Historical S 4 Pri lecal di d
n rim radigm, an
Neo-Institutionalist econdary any cgd p aracigm, a
society at large.
Sociological . Justices’ web of attachments
B . Secondary Primary o
Neo-Institutionalist and obligations.
Rational Choice Actors with retaliatory
Neo-Institutional Secondary Primary powers within judicial
Internalist bodies (e.g., the collegiate).
Rational Choice Actors with retaliatory
Neo-Institutional Secondary Primary powers (e.g., executive, and

Externalist legislative branches).

As per Table 1, historical neo-institutionalism contemplates justices’ prefer-
ence formation, underscoring the role of path-dependent institutions embedded
in broader social and intellectual contexts in shaping dominant legal interpreta-

tions and legal meaning (Bloom, 2001). The sociological institutionalist approach
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assigns greater importance to the obligations deriving from justices’ social net-
works and affective bonds for cultural and organizational fields constitute one’s
self-interest and utility.

Meanwhile, the rational choice approach posits that self-interested and utility-
maximizing actors consider strategic factors and run rational calculations to attain
their a priori policy preferences (Clayton & Gillman, 1999). The rational choice
neo-institutional internalist model advances that the structure and dynamics of
judicial bodies and their deliberative processes influence whether judges will stick
to their original positions, compromise, or neglect them (Dyevre, 2010).

Conversely, the neo-institutional externalist model considers that judges at-
tempt to advance policy goals but are primarily bound by exogenous political and
institutional circumstances like popular support or political cohesiveness of actors
with retaliatory powers (Dyevre, 2010; Ip, 2019). These dynamics result in game
equilibria such as judicial self-censorship (fearing non-compliance by other
branches), contentious equilibrium (branches are similarly powerful), legislative
self-censorship (fearing popular backlash if judicial rulings are ignored), and ju-
dicial or executive-legislative supremacy (Vanberg, 2001).

Dyevre (2010) convincingly unifies this section’s approaches by introducing a
nested model of macro, meso, and micro variables of judicial behavior, granting
primary importance to macro-level variables (neo-institutional externalist), but
admitting greater roles to meso-level (neo-institutional internalist) and micro-
level (attitudinal) explanations as ideological fragmentation grows in other branches,

and the judiciary’s popularity increases.

1.3. How Judges Respond to Political Interference

Illiberal actors seek to undermine civil liberties, the rule of law, horizontal ac-
countability, and liberal institutions (Lithrmann, 2020). Whereas they may intim-
idate judges openly (i.e., rhetorical attacks, threats of violence, and physical as-
saults), covert intimidation involves indirect modes (i.e., bribes, unofficial com-
munication, or clientelist/power pressure links) (Llanos, Weber, Heyl, & Stroh,
2016).

As per Table 2, physical assaults, threats of violence, bribes, and social obliga-
tions pose high risks for an autonomous legal practice. Although rhetorical attacks
and unofficial communication present lower risks, they become riskier as their
frequency and intensity rise, threatening the court’s diffuse support. Llanos et al.
(2016) observe that judicial institutions are carriers of regime legacies, and coun-
tries with more democratic experience and institutional autonomy are less keen
to experience direct and severe modes of interference.

As illustrated in Table 3, active off-bench resistance to political interference
manifests sequentially in five forms: 1) secret negotiations with the attacker, 2)
secret mobilization of judicial allies, 3) public relations campaigns, 4) collective
protests, and 5) open mobilization of allies of the judiciary (Trochev & Ellet, 2014:

p. 72). Furthermore, considering justices’ legal, social, and political networks,
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their strategies can be implemented individually or collectively, activate local or
international networks, rely on short- or long-term considerations, and vary in

their degree of secretiveness (Dressel, Urribarri, & Stroh, 2017).

Table 2. Modes of political interference in the judiciary.

Type of Intimidation Means for Intimidation

Court packing (high risk), rhetorical attacks (low risk), threats

Direct
irect (open) of violence (high risk), and physical assaults (high risk).

. Bribes (high risk), unofficial communication (low risk), and
Indirect (covert)

clientelist/power pressure links (high risk).

Note. Adapted from Informal interference in the judiciary in new democracies: A compar-
ison of six African and Latin American cases by Llanos et al. (2016).

Table 3. Judicial responses to political interference.

Type of Response Example

Secret negotiations with the attacker (1% step), secret
mobilization of judicial allies (2™ step), public relations
campaigns (3" step), collective protests (4" step), and open
mobilization of allies of the judiciary (5% step) (Trochev &
Ellet, 2014).

Resistance through
off-bench action

Judicial decisions (e.g., adherence to precedents that protect
democratic principles and human rights, or reversal of
Resistance through precedents that hinder such values), generous interpretation
on-bench action of standing rules (i.e., encouraging and supporting litigation
that challenges attempts of political interference) (Yam, 2021),
robust dissent, among others.

Refusal to change a ruling due to audience pressure (Trochev
& Ellet, 2014), strategic deference to legislatures or executive

Resistance through
1f-restrai :g officers by selectively refusing cases (docket power) (Yam,
self-restrain
2021), strategic silence, and delaying or postponing decisions

(Arguelhes & Ribeiro, 2018).

Collaboration with illiberal actors for individual or collective
self-preservation (Urribarri, 2017).

Accommodation

As justices leverage broader networks of nonlegal themes and actors, they may
also perpetrate or accommodate interference, and turn to off-bench mobilization
to further their individual goals (Trochev & Ellet, 2014; Urribarri, 2017). The latter
occurs as intra-judicial disputes intensify, enabling justices to reshape inter-
branch and intra-branch power relations (Bakiner, 2016).

Ultimately, justices’ success in defending the legal profession from political en-

croachments depends on their intentions, depth and breadth of their networks,
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and individual crisis management skills (Bakiner, 2016; Halliday, Karpik, & Fee-
ley, 2007). In democracies, liberal justices must be seen as relatively equidistant
from the major political players regardless of network mobilization to uphold in-
stitutional trust (Stroh, 2018). In hybrid regimes, judges may overcome liberal-
authoritarian normative antagonisms by differentiating among cases according to
political salience, and referencing comparative jurisprudence to leverage their
credibility, normative authority, and deflect criticisms (Yam, 2021).

Opverall, justices need to adopt strategically devised and self-reflexive responses
to advance interbranch democracy-preserving reciprocity in democracies, or to
ensure institutional survival, and certain public legitimacy in hybrid regimes
(Schedler, 2021).

1.4. Causal Mechanisms Behind Off-Bench Behavior

Judicial action is subject to internal audiences, which include court members and
the collegiate, and four main external audiences: politicians, where political con-
sequences are felt and retaliatory acts may follow; civil society, which holds judi-
cial independence as a core value; the media, which reveals elite and societal pref-
erences while also translating judicial messages to the public; and the legal com-
munity, which helps courts enhance their political and social influence as centers
of excellence by upholding the principle of legality (Ginsburg & Garoupa, 2009;
Linos & Twist, 2016).

Interestingly, all plenary sessions of the Brazilian Supreme Federal Tribunal
(STF) are broadcast live via its own TV Justica. On the one hand, rather than en-
hancing inclusive communication, research indicates that livestreaming has length-
ened the voting process—often marked by scholarly and complex language—and
reinforced the justices’ rigidity in their positions (Falcio & Arguelhes, 2016; Hart-
mann et al., 2017). On the other hand, justices have openly recognized increased
public pressure for favorable rulings, noting that livestreaming occurred without
widespread efforts to educate the public on legal procedures (Band Jornalismo,
2018). The influence of livestreaming on judicial audiences is also visible on social
media, where clips of justices expressing their opinions in plenary sessions are
commonly posted.

Recalling the rational choice neo-institutionalist approach, justices adjust their
behavior based on their audiences’ significance. In the STF, in addition to having
their plenary sessions livestreamed, justices are politically nominated and ap-
pointed for life. Furthermore, STF’s rulings over socially and politically sensitive
cases amidst a climate of affective polarization breed media focus on performance
dissatisfaction of individual justices (Arguelhes & Hartman, 2017; Werneck Ar-
guelhes & Molhano Ribeiro, 2018; Strother & Glennon, 2021). Accordingly, the
importance of internal audiences seems to diminish relative to external audiences
(Ginsburg & Garoupa, 2009).

This suggests that if the judiciary’s audiences mobilize against individual jus-

tices, justices will engage in self-preserving off-bench behavior to safeguard their
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individual external reputations regardless of the collegiate. This would, in turn,
imply that scholarly and complex language would be replaced by a greater use of
metaphors and politically charged terms to enhance inclusive communication. In-
stead, if a group of justices is targeted, justices will form cliques, prioritizing
clique-preserving legitimacy efforts. Cliques minimize the transactional costs re-
quired for collective action while maximizing individual reputational payoffs
(Ahrne & Brunsson, 2011). For clarity, this paper categorizes clique-preserving
and self-preserving efforts as self-oriented, in contrast to institution-preserving
efforts, which are more sociotropic and expected when the entire STF is targeted.

This paper focuses on judicial off-bench rhetoric, entailing public statements,
writings, or speeches delivered outside formal judicial proceedings. As STF’s ple-
nary sessions are broadcasted, rhetoric manifestations that violate the court’s de-
corum and divert from strictly legal discussions, are treated as a hybrid on-bench-
off-bench behavior. This is because employing politically loaded rhetoric, such as
showing explicit favoritism toward a worldview or partisan preference, and using
inflammatory language with negative connotations, conveys messages unrelated
to the legal aspects of the case and therefore falls outside the formal responsibili-
ties of the justices (Oxford Reference, 2024). Most importantly, they may indicate
an intention of building individual external reputations.

Institution-preserving narratives may focus on purpose, highlighting the or-
ganization’s missions and values; politics, praising the institution’s political au-
tonomy; and performance, advocating legitimacy based on outstanding perfor-
mance and competence (Von Billerbeck, 2023). Credit-taking and blame-avoid-
ance rhetoric typically involve self-elevation in comparison to others, especially
when accompanied by politically loaded language, but are not always self-ori-
ented.

Once justices deem the judiciary’s audiences contextually relevant, this paper
anticipates similar causal mechanisms to unfold for all of them. Following Table
4, audience pressure leads to off-bench behavior through four mechanistic parts:
1) justices’ assessment of audience significance and how to react, 2) mobilization
of subjects targeted by the message, 3) assessment of institutional constraints and
leveraging political capital, and 4) choosing self-oriented or institution-preserving
narratives. Three hypotheses are advanced:

H_0: Justices engage in institution-preserving behavior irrespective of the sub-
jects targeted by the judiciary’s audiences.

H_1: If judiciary audiences’ pressure targets individual justices or a group of
justices, justices become more concerned with building individual external repu-
tations, engaging in self-oriented off-bench rhetoric.

H_2:If judiciary audiences’ pressure targets the court, justices remain primarily
concerned with the court’s diffuse support, and engage in institution-preserving
off-bench rhetoric.

If one accepts the null hypothesis, one may assume that the court’s fragmented

nature does not affect justices’ decision to engage in self-oriented or sociotropic
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off-bench behavior, being possibly explained by strong judicial socialization norms
(Strother & Glennon, 2021; Wedeking & Zilis, 2018).

Table 4. Theorized causal mechanism linking audience pressure to judicial off-bench rhet-

oric.

Part of the mechanism Conceptualization

A context of affective polarization where the judiciary’s
audiences react to judicial decisions on politically or socially
Condition (x) sensitive cases by targeting a justice (causal path 1), a group
of justices (causal path 2), or the whole court (causal path 3)
within a fragmented constitutional court.

The justice assesses the significance of the sender, whether the
Part 1 (nl) action/message undermines self-oriented interests, and decides
to accommodate or react to the sender’s action/message.

Part 2 (n2) The justice mobilizes the subjects targeted by the action/message,
art 2 (n
organizing individually, in cliques, or cohesively as a court.

The justice assesses institutional constraints and leverages
Part 3 (n3) . .
political capital.

The justice frames the judicial reaction along self-oriented or
Part 4 (n4) . . .
institution-preserving narratives.

The justice engages in self-oriented off-bench rhetoric,
prioritizing the preservation of individual (causal path 1),
Outcome (Y) or clique (causal path 2) external reputations. Alternatively,
justices engage in institution-preserving off-bench rhetoric
(causal path 3).

2. Methodology

2.1. Process-Tracing

This paper combines theory-testing process-tracing to verify the complete or par-
tial presence of the theorized causal mechanism, with theory-revising process-
tracing to clarify the contextual conditions in which pressure from the judiciary’s
audiences (X) leads to off-bench behavior (Y) (Beach & Pedersen, 2019).

Macro-contextual scope conditions include court fragmentation, affective polari-
zation, and the judicialization of politics. Micro-contextual conditions include indi-
vidual strategies and targeting by audience pressure. The paper emphasizes an agent-
centered mechanism within a short-term timeframe and translates mechanistic com-
ponents into empirical indicators that are sufficient (uniqueness) and needed (cer-
tainty) to affirm causal inference (Beach & Pedersen, 2019; Collier, 2011).

First, media scrapping helps determine whether the STF or justices are men-
tioned in reports, declarations, or protests. The Nexis Uni database and open-

source reviews of Brazilian mainstream media archives for the years 2018 and
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2019 are the main data sources. As per Figure 1, such evidence is necessary to
indicate higher judicial exposure but insufficient for admitting H1 or H2, charac-
terizing a hoop test.

Second, direct and indirect public references to the sender or the message con-
tent could reveal concerns over the message’s repercussions, constituting a smok-

ing-gun test.

Certainty of Evidence

Hoop
Passing: H1 or H2 relevant.
Failing: H1 or H2 eliminated.

Doubly Decisive
Passing: H1 or H2 confirmed.
Failing: H1 or H2 eliminated.

Evidence is necessary

Evidence is insufficient for HI or H2 Evidence is sufficient for HI or H2

Uniqueness of Evidence

Straw-in-the-Wind
Passing: H1 or H2 relevant.
Failing: H1 or H2 weakened.

Smoking-Gun
Passing: H1 or H2 confirmed.
Failing: H1 or H2 weakened.

Evidence is unnecessary

Figure 1. Uniqueness x evidence matrix and implications for the hypotheses. Note. adapted
from understanding process tracing by Collier (2011).

Third, because cliques might covertly mobilize, such mobilization is retroac-
tively assessed through the content of justices’ off-bench rhetoric. If justices blame
or defend targeted justices regardless of the STF’s reputation, evidence becomes
necessary and sufficient for admitting H1, characterizing a doubly decisive test.
Similarly, H2 is confirmed if the STF is targeted, and justices defend the STF.

Fourth, to understand how justices view institutional constraints and build po-
litical connections, the paper uses media scraping and justices’ official agendas to
find meetings before major decisions or instances of off-bench behavior. This ev-
idence is necessary but not sufficient for admitting HO, characterizing a hoop test.
Fifth, the paper scrutinizes justices’ interviews and public declarations, seeking
self-oriented (i.e., credit-claiming and blame-avoidance) or institution-preserving
(i.e., narratives of purpose, politics, and performance) messages, constituting a
doubly decisive test.

2.2. Case Selection: The Brazilian Supreme Federal Tribunal (STF)

Two typical cases, which are members of X, Y, and scope conditions are selected
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(Beach & Rohlfing, 2018). They refer to the 2018 and 2019 trials that revisited the
STF’s stance on the initiation of sentence execution following a second-degree
conviction, henceforth “second-instance imprisonment.” This article adopts an
agent-centered approach, and while the series of trials concerning the matter
spanned the years of 2009, 2016, 2018, and 2019, the case selection contemplates
an alternation in the STF’s Presidency between 2018 and 2019.

Moreover, the 2018 and 2019 trials unfolded in the context of the Lava Jato anti-
corruption operation, and directly influenced the arrest and subsequent release of
then-former President Lula, implying heightened audience pressure.

While the 1988 Constitution stipulates the non-culpability principle, that is, one
cannot be deemed criminally guilty until the final appeal, it does not preclude the
possibility of commencing sentence execution once evidence examination is ex-
hausted at both trial and appellate levels (Brasil, 1988, Art. 5, subsection LVII).
Because special (Superior Tribunal of Justice’s jurisdiction) and extraordinary
(STF) appeals do not review evidence and thus one’s non-culpability, but rather
ensure verdicts align with legislation or the constitution, respectively, collegiates
have formed divergent understandings over time.

As presented in Table 5, justices formed understandings over decisions regard-
ing two legal instruments: the Habeas Corpus (HC), namely a constitutional guar-
antee aimed at protecting an individual’s right to freedom of movement, and the
Action for Declaration of Constitutionality (ADC), which aims at establishing the

constitutionality of a norm or federal law.

Table 5. Possibility of provisionally executing the sentence after second-instance convic-
tion.

STF Presidency Date Case(s) Outcome

Multiple Until 05/02/2009 Multiple Possible

Gilmar Mendes Impossible

05/02/2009 HC 84.078/MG
(2008-2010) (exceptions provided)
17/02/2016 HC 126.292/SP
Cérmen Liicia Roch
armen Lucia Bocha 05/10/2016 ADCs 43 and 44 Possible
(2016-2018)
04/04/2018 HC 152.752/PR
Dias Toffoli I ibl
1s 2O1I0H 07/11/2019 ADCs 43, 44, and 54 mpossible

(2018-2020) (exceptions provided)

The 2018 trial pertains to Lula’s petition for a preventative HC (i.e., HC
152,752/PR) and contests the 2016 preliminary ruling over ADCs 43 and 44, which
favored second-instance imprisonment and did not determine the ADCs’ merit.
Meanwhile, the 2019 trial evaluates the merit of the ADCs 43, 44, and 54, declaring
second-instance imprisonment unconstitutional.

The STF is organized into two panels (each with five justices), the president,
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and the plenary (formed by the eleven justices, also called ministers). Each case is
randomly assigned to a rapporteur justice, who studies the matter and issues a
preliminary decision that is binding and must be ratified later by the panel or ple-
nary. Yet, because of the overwhelming quantity of cases at the STF, an average of
1278 days passed from a monocratic decision to the first collegial manifestation
between 2007 and 2016, creating de facto individual judicial review (Werneck Ar-
guelhes & Molhano Ribeiro, 2018).

As per Figure 2, justices may exercise individual veto power at three decision-
making nodes: authorizing the case to proceed to the STF’s president as a rappor-
teur, including it on the plenary agenda as the President, and deciding whether to
“request to view” a case during a plenary session (Arguelhes & Hartmann, 2017).
Each justice may file a “request to view” the case, suspending the discussion and
giving the justice 90 days to better understand the case or reassess previous opin-
ions (Arguelhes & Hartmann, 2017).

Randomly
Assigned CaV
Authorize Case Include in the A Absolute
Agenda I Majority ’
(Yes/No) (6/11)
_— 5 5 ’\
- AR
Rapporteur Justice Chief Justice Plenary Final Decision

Request to
View (90 days)

STF Justice

Figure 2. Simplified STF decision-making flowchart.

Notably, judicial silence increases the costs for overruling monocratic decisions
as they become faits accomplis, and justices may govern time once they anticipate
changes in the Court’s composition or political conjecture (Werneck Arguelhes &
Molhano Ribeiro, 2018; Gomes Neto, Lima, & Oliveira, 2019). Moreover, because
STF justices can freely comment on cases if such comments do not constitute pre-
judgement or bias, they enjoy signaling powers which may affect political calcula-
tions in other government branches (Arguelhes & Hartmann, 2017).

Therefore, the STF holds a double counter-majoritarian capacity. This means
that 1) individual justices have the power to act against the preferences of the ma-

jority in the STF plenary through the aforementioned decision-making nods; and
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2) both individual justices and the STF may influence representative government
branches through signaling and plenary decisions (Werneck Arguelhes & Molhano
Ribeiro, 2018; Falcio & Arguelhes, 2017). This might expose justices to interest
groups due to their ability to stall or expedite plenary discussions. This suggests
that even if justices appointed by the same President have greater voting cohesion,
as argued by Oliveira (2012) for the period from 1999 to 2006, individual strategies
play an integral part in enabling sympathy coalitions.

2.3. Case Study 1: Lula’s Preventative HC Trial (2018)

2.3.1. Tensions of the Pre-HC Trial Scenario

On January 24, 2018, the Federal Regional Court of the 4th Region (i.e., a second-
instance court) found Lula guilty of corruption in the Lava Jato operation and
scheduled the review of appeals for March 14, 21, and 26. At the time, there was a
suspected shift in stance among STF justices regarding a 2016 decision toward
rejecting second-instance imprisonment. Since the STF holds final authority over
Habeas Corpus (HC) petitions and Actions for Declaration of Constitutionality
(ADC:s), the pressure on STF justices to reconsider ADCs 43 and 44, which ad-
dressed the constitutionality of second-instance imprisonment, rapidly increased
(Borges & Bronzatto, 2017). Notably, ADCs have a broader constitutional impact,
while HCs are limited to the defendant.

The STF President, Justice Coirmen Lucia Rocha, faced the most scrutiny be-
cause of her agenda-setting powers. On January 30, Rocha cautioned journalists
that second-instance imprisonment had been discussed in 2016, and adding it to
the agenda solely due to Lula’s case would entail “greatly diminishing the Supreme
Court” (O Globo, 2018). Rocha indirectly referred to the court’s superior organi-
zational mission (i.e., narrative of purpose), and the autonomy of its standard op-
erating mechanisms vis-a-vis changing political conjectures (i.e., narrative of pol-
itics). Rocha’s response to the general question posed by journalists aligns with
her position in two other analyzed interviews, demonstrating general deference to
the collegiate and initially suggesting robust internal socialization norms within
the STF (Band Jornalismo, 2018; Roda Viva, 2016a).

In March, as the Federal Regional Court appreciation of Lula’s appeals ap-
proached, Justice Rocha appeared to slightly shift her position, embedding blame-
avoidant rhetoric within an institution-preserving discourse. While Rocha as-
serted that any STF justice could bring an HC petition to the plenary, the STF
justice who oversaw the ADCs and the Lava Jato-rapporteur justice stated that
they would wait for Rocha to schedule the discussion (Pupo & Pires, 2018).

On March 10, Rocha met with then-President Temer, who seemed to support
second-instance imprisonment through a definitive decision over ADCs. By con-
sidering network mobilization, this paper muses that this meeting provided an
opportunity for Rocha to mobilize or coordinate with allies beyond the meeting’s
official agenda (Cury & Monteiro, 2018).

In the following week, Rocha met with congressmen, and Lula’s political allies
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and attorneys, one of whom had previously been an STF President (Osakabe,
2018). Rocha had previously evaded the request for the latter meeting for weeks,
and when confronted by journalists, asserted she did not yield to pressure.

Political, media, and legal community pressure growingly focused on Rocha. In
a radio interview on March 19, Rocha again embedded blame-avoidant language
within narratives of purpose and politics, as she recalled the STF’s standard pro-
cedures and delegated the responsibility over scheduling the Habeas Corpus trial
to a colleague: “[...] the rapporteur is responsible for saying the importance of the
process” (Freitas, 2018).

Rocha’s engagements with opposing and situational factions suggests an assess-
ment of her political wiggle room, while her predominantly institution-preserving
rhetoric indicates a self-reflexive stance. As targeted pressure grew, Rocha subtly
resorted to blame-avoidant rhetoric without undermining the STF. Yet, Rocha’s
insistence on the STF’s political autonomy and reluctance to resolve the second-
instance imprisonment matter reveals the disparity between the timing of justice
and the timing of politics, a tension that became more apparent as the Federal
Regional Court’s March sessions drew nearer.

On March 20, STF Justice Mello Filho informed reporters that he and STF Jus-
tice Fux had requested an informal meeting with Rocha to shield her from poten-
tial embarrassment during the following plenary sessions (Pires & Pupo, 2018).
After Rocha did not schedule the meeting, Mello Filho expressed that “[...] this
impasse does not serve institutional interests [...] This generates great perplexity”
(Pires et al., 2018).
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Figure 3. Outcome of the HC 152.752/PR voting.
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His statements convey dissatisfaction with STF President Rocha, while high-
lighting his efforts to coordinate collegially to protect the institutional integrity of
the STF. This constitutes credit-claiming faultily embedded within institution-
preserving rhetoric, as he exposed Rocha in his public declaration. As per Figure
3, which shows the results of an upcoming Habeas Corpus vote, Justice Mello
Filho favored Lula’s Habeas Corpus and opposed second-instance imprisonment,
differing from the understandings of Justices Rocha and Fux. This suggests certain
dispute mediation within the court, and reveals internal audience pressure.

On March 20, representatives of the Brazilian Bar Association met with STF
Justices Toffoli, Aurélio Mello, Mendes, and Moraes to pressure for the scheduling
of the ADCs trial. On March 21, major pro-Lava Jato civil society organizations
planning a series of nationwide demonstrations in the upcoming days met with
Rocha, who reassured them that the ADCs would not be scheduled (Moraes,
2018a).

As the day’s plenary session started, Rocha announced that Lula’s HC petition
would be judged on March 22, a decision which was widely regarded as a “tactical
node” (Weterman, 2018). STF’s justices who rejected the highly popular second-
instance imprisonment would have to declare themselves and risk being defeated
on live television over a matter of individual repercussion. During the session, STF
Justice Mendes harshly criticized Rocha’s conduct, declaring that “[...] I may look
silly and even drool on my tie, but respect my intelligence. Let’s organize the habit
of writing the agenda with a minimum of truthfulness” (Supremo Tribunal Fed-
eral, 2018a).

Justice Fux defended STF President Rocha, advocating against hasty judgments,
while Rocha herself emphasized that Lula’s HC had just been authorized by the
Lava Jato-rapporteur judge (Supremo Tribunal Federal, 2018a). Next, Mendes ac-
cused Justice Barroso of altering panel jurisprudence in another case to suit Bar-

roso’s own interests. Barroso responded:

“[...] Leave me out of your bad feeling, you are a horrible person, a mixture
of evil with delay and hints of psychopathy. This has nothing to do with what
is being judged. It is absurd, Your Excellency, to come here and hold a rally
full of insults and rudeness [...] you’ve already offended the president, you’ve
already offended Minister Fux, now you've reached me. Life for Your Excel-
lency is to offend people [...] Your Excellency demoralizes the court. It is
very painful for us to have to live with Your Excellency. You are always after

some interest other than justice [...]” (Supremo Tribunal Federal, 2018b).

What was previously perceived as subtler forms of credit-taking and blame-
avoidance in external interviews manifests as outright self-oriented rhetoric in tel-
evised sessions: Justices Rocha, Fux, Barroso, and Fachin favoring second-in-
stance imprisonment, and Justices Mendes, Mello Filho, and Aurélio Mello op-
posing second-instance imprisonment. Importantly, Rocha’s previous responsi-

bility delegation to Lava Jato-rapporteur Justice Fachin might be explained by

DOI: 10.4236/blr.2024.154130

2380 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130

A. Moreno

Against HC
Against ADCs
- Rousseff
Luiz Fux

STF Minister (1st Panel)

Rousseff

Edson Fachin
STF Minister (2nd Panel)
Rapporteur: Lava Jato

Rousseff

Luis Roberto Barroso
STF Minister (1st Panel)

Alexandre de Moraes
STF Minister (1st Panel)

Carmen Licia Rocha
STF Minister
(STF President)

within-clique coordination and Fachin’s avoidance of off-bench behavior, whereby
direct pressure could decrease through the compartmentalization of responsibility
within the STF’s ranks.

After the session, Justice Mello Filho likened the distribution of HCs in the STF
to a lottery, referring to the sharp contrast between decisions by STF’s first and
second panels regarding HC petition approvals (Cury, Pupo, & Pires, 2018). The
former, pejoratively dubbed by Justice Mendes as the “Gas Chamber,” approved
16% of HCs between June 2015 and October 2017, whilst the latter approved 40%
of HCs, being called the “Eden Gardens” (L6bo, 2017). As per Figure 4, one might
include “Eden Garden” Justices Toffoli and Lewandowski in the anti-second-in-
stance imprisonment clique, and “Gas Chamber” Justices Weber (temporarily)

and Moraes in the pro-second-instance-imprisonment clique.
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Figure 4. Identified cliques for March-April 2018, and respective presidential nominations.

From a mechanistic perspective, justices faced pressure collectively and indi-
vidually from internal and external audiences (x). Although STF President Rocha
was the main target of audience pressure, individual justices’ stances and com-
ments were consistently mentioned in demonstrations and media outlets (Borges
& Bronzatto, 2017; Moraes, 2018a). Mechanistic parts overlap, as both political/le-
gal pressure and the evaluation of the sender’s significance by justices was evident
through meetings with opposing parties (n1). Popular and media significance was
observed through public declarations that emphasized the normativity and polit-
ical autonomy of the STF, which are theoretically desired by civil society.

Justices’ political capital and network mobilization manifested through meetings
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with actors that favored similar legal approaches (n3). Institutional constraints
were assessed through meetings with actors who favored different legal theses and
the general socio-political climate, as evidenced by Rocha succumbing to pres-
sures to schedule the HC trial as the Federal Regional Court appeals appreciation
approached. Despite narrative attempts at credit-taking and blame-avoidance pri-
marily focusing on individuals and being externally veiled behind institutional ex-
planations (n4), televised plenary sessions revealed clear cliques (n2) and self-ori-

ented rhetoric (y).

2.3.2. The HC Trial

Anticipating March 22’s Habeas Corpus trial at the STF, nationwide campaigns
by civil society organizations accused all anti-second-instance-imprisonment STF
justices of “working behind the scenes to protect Lula” (Weterman, 2018). Fur-
thermore, the campaign singled out pro-second-instance-imprisonment Justice
Barroso, urging him to file a “request to view,” and delay the process.

After along session on March 22, the HC trial was postponed to April 4. When
pressed by journalists in a radio interview, STF President Rocha underscored the
importance of treating Lula with the same dignity and respect as other citizens—
a message aiming at defending the STF’s perceived impartiality after the previous
day’s tumultuous plenary session (Moraes, 2018b).

In the next days, prominent journalist Ricardo Boechat criticized major law
firms that consistently pressured the STF in favor of Lula, highlighting how judi-
cial conduct contributed to institutional distrust (Radio Band News FM, 2018).
Meanwhile, congressmen delivered a petition favoring second-instance imprison-
ment to Rocha, and then-President-Temer-nominated Federal Prosecutor con-
tacted all justices for them to reject the HC (G1, 2018; Lindner & Truffi, 2018).

On March 29, Rocha stated to a respected journal that “[...] justice does not
succumb to intimidation” (Moura, 2018). On April 3, while inaugurating a session
of the National Council of Justice, Rocha appealed for society’s “understanding”
of the judiciary’s role and universal adherence to the STF’s decisions (Pupo,
2018a). These manifestations seek to elevate the STF above political considera-
tions, while showing deep sociotropic concern for the impact of the STF’s ruling.

On April 4, as the HC trial started, Justice Aurélio Mello interrupted Rocha
when she mentioned the Actions for Declaration of Constitutionality, and de-
clared that “[...] in terms of wear and tear, the strategy [of avoiding the ADCs]
could not be worse. Your Excellency announced to the public that scheduling the
ADCs would diminish the court, I don’t think that way [...]” (Moura et al., 2018).
To which Rocha responded: “It was not in this context that this was said. When
the STF adjudicates, it adjudicates the issues, and does not diminish itself vis-a-
vis this or that case [...]” (Moura et al., 2018).

In contrast, Mendes disclosed experiencing intense media pressure and person-
alized the case instead of defending his judicial thesis. Furthermore, he under-
mined the judiciary by calling an STF’s precedent “nonsense” and criticizing the

Lava Jato operation, which involved several law enforcement institutions:
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“[...] If we must decide causes like this because the media wants this or that
result, we’d better resign and go home. When we analyze the Lava Jato cases,
second-instance arrest is nonsense [...] it’s unfair, it’s unworthy of me [...]”
(Veja, 2018a).

Moreover, Barroso adopted inflammatory language against judicial and politi-

cal institutions, revealing his own institutional distrust:

“[...] This is not the country I would like to leave to my children: a paradise
of murderers, rapists, and corrupt people. I refuse to participate, without re-
acting, in a justice system that does not work, and when it does work, it is to

arrest poor children, usually primary defendants [...]” (Veja, 2018a).

Arguably, justices were not merely defending their viewpoints, but leveraging
televised sessions to appeal to their audiences through politically loaded language.
Other justices, such as Rocha and Weber, wove their speeches in legalistic terms,
avoiding affective escalation.

In the weeks following the trial, Justice Mendes overtly criticized STF President
Rocha, while Justice Barroso engaged in narratives of performance to publicly crit-
icize STF’s criminal jurisdiction over senior government authorities (Miranda,
2018; Passarinho, 2018). On May 5, representatives of lawyers’ associations met
with Rocha to push for the scheduling of the ADCs judgment (Pupo, 2018b).
Thus, internal and external audience pressure persisted after the HC trial.

On May 21, Rocha conducted a one-hour interview on national television, where
she argued for the quality and impartiality of Brazilian judges, explained the pro-
cesses and “timing” of the STF bureaucracy, praised opposing-clique members,
and contextualized her stance on the HC and ADCs within legal antecedents
(Band Jornalismo, 2018). Rocha adopted a conciliatory tone and treated the STF
as a cohesive, impartial whole.

Importantly, narratives of purpose are challenged by ambiguous decisions,
while narratives of politics are tested by prioritization decisions. When judging
high-profile Lava Jato cases, the STF could easily be framed as partisan unless nar-
ratives and actions were coordinated among all judges to uphold the notion of
equidistance within a socio-political environment that tends to interpret behav-
iors within a game frame. De Greiff (2012) neatly captures these challenges by
questioning how one can endorse admittedly imperfect policies within the frame-
work of impeccable notions of justice.

The judicialization of politics, scrutiny over individual justices, and affective
polarization, facilitated the integration of moral hazard perceptions regarding
corruption into identity-based grievances along pro-/anti-Lava Jato lines, which
translated into pro-/anti-HC lines (Orjuela, 2014). On April 4, Brazil’s top-selling
magazine, Veja, depicted gallows on its cover with the headline, “STF decides: Ei-
ther Lula goes to prison, or Lava Jato ends,” capturing this division (Veja, 2018b).
Hence, the normativity of justice reflected in Rocha’s narrative was directly chal-

lenged by her strategic tactical node and other justices’ self-oriented rhetoric,

DOI: 10.4236/blr.2024.154130

2383 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130

A. Moreno

confirming polarized expectations, and revealing De Greiff’s (2012) dilemma.

As simplified by Figure 5, following audience pressure, justices increasingly en-
gaged in self-oriented off-bench rhetoric to express their (dis)satisfaction with the
STF and its members, even at the expense of the institution. This suggests that the
fragmentation of the court exposes justices’ individual strategies and characteris-
tics, allowing them to adopt self-oriented rhetoric to enhance their individual ex-
ternal reputations. The contrast between Justice Mendes’ self-oriented approach

and Rocha’s overall institution-preserving attitudes further underscores the sig-
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Figure 5. Simplification of main pressure targets, meetings, and off-bench rhetoric in the HC trial.

2.4. Case Study 2: The ADCs Trial (2019)

2.4.1. Tensions of the Pre-ADCs Trial Scenario
Since February 2019, congressmen mobilized to create the “Lava Toga” parlia-
mentary inquiry commission (CPI) to investigate high-ranking justices, including
STF President Toffoli and STF Justice Mendes, regarding dubious financial trans-
actions flagged by the Federal Revenue Service (Oliveira & D’Agostino, 2019a). In
parallel, after the breach of banking and tax secrecy of 106 individuals by the Fed-
eral Revenue Service and the Financial Activities Control Council, Rio’s Prosecu-
tion Office uncovered evidence of financial crimes by then-President Bolsonaro’s
son and Senator, Fldvio Bolsonaro (Barbiéri & Costa, 2019).

While Flavio reportedly lobbied senators to block the formation of the Lava
Toga CPI, STF President Toffoli, on July 16, froze all investigations from the afore-

mentioned financial oversight agencies that lacked prior judicial authorization
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(Barbiéri & Costa, 2019). This decision followed a request from Flavio’s defense.
These events led to a prevalent view among Brazilian political analysts that Tof-
foli’s decision was an exchange of political favors with Flavio, increasing public
scrutiny over STF Justices Toffoli and Mendes (Rddio Band News FM, 2021).

As per Figure 6, the perceived politicization of the judiciary reached a new high
when, in June 2019, unlawful transcripts of communications between key Lava
Jato Task Force members and federal law-enforcement authorities were released,
indicating collusion against defendants, which compromises due process (The In-
tercept Brasil, 2024). STF Justices Barroso, Fachin, and Fux, were implicated in
the leakages, which remain officially and independently unverified to date. These

events sparked intense media debates, and prompted calls for the annulment of
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Figure 6. Timeline of the main political events between February and July 2019.

Following meetings with prominent politicians and Lava Jato figures in July,
Toffoli disclosed to Veja in early August discussions of an attempted coup against
then-President Bolsonaro between April and May (Junior & Borges, 2019; Wizi-
ack & Arbex, 2019). Toffoli claimed to have brokered an agreement, resulting,
among others, in the suspension of the Lava Toga CP], halting investigations into
Bolsonaro’s son, and postponing the ADCs trial that Toffoli intended to schedule
for April (Junior & Borges, 2019). Toffoli avoided controversial declarations re-
garding Lava Jato, and affirmed that the STF decides on abstract constitutional
themes so that the to-be-scheduled ADCs trial should not incite political upheaval.

Throughout August, Toffoli met center-right and conservative congressmen to
garner support against his impeachment in the Senate, while also meeting favor-
able union leaders and leftist factions (Rocha, 2019; Weterman, 2019). Addition-
ally, Toffoli publicly defended the STF from judicial activism allegations and fake
news campaigns, while slightly criticizing Lava Jato by declaring that it “[...] is
not an institution [...] a country is not made of heroes, but of projects” (Nasci-
mento, 2019).

Toffoli’s declarations generally seek to shield the court despite a series of indi-

vidualized pressures against STF justices resulting from the Lava Jato leakages and
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dubious financial transactions allegations. In his Veja interview, Toffoli frequently
recalled legal protocols to either address or refrain from engaging in politically
and socially contentious topics. His initial reluctance to comment on the Lava Jato
leakages aligns with theorized expectations that courts must not consider aspects
exogenous to the case at hand (Matthews, 2020). Yet, Toffoli’s efforts to assert
institutional and personal credit claiming by disclosing the inter-branch agree-
ment brokered by him, later criticism of Lava Jato, and political articulations to
bolster his political influence throughout August place the STF as a political entity
involved in quid pro quo politics.

Conversely, STF Justices Barroso and Mendes openly used inflammatory lan-
guage in the media. Barroso, implicated in the Lava Jato leakages, defended the
operation, saying that “[...] it is difficult to understand the euphoria that gripped
many sectors of society in face of this gossip produced by criminals” (Migalhas,
2019). Mendes, in turn, engaged in overt credit-claiming and asserted that both
Toffoli and himself faced investigations because they represented “[...] some kind
of resistance to the bad practices that were developing [...]” (Cavalcanti, Souza,
Mader, & Dubeux, 2019).

In September, Mendes linked themes such as fascism, corruption, promiscu-
ity, torture, dictatorship, repression, organized crime, and censorship to the
Lava Jato operation (UOL, 2019). Additionally, Mendes consistently accused the
media of pressuring the STF to indiscriminately support Lava Jato, while men-
tioning that late STF Lava Jato-rapporteur Justice Zavascki was constrained by
institutional and media pressures. Such declarations implicitly cast doubt on the
STF’s autonomy.

Throughout the analyzed timeframe, various mechanistic elements are evident,
albeit not always in a linear fashion. These include audience pressure directed at
individual justices or cliques (x), the nominal recognition of the sender’s signifi-
cance (e.g., media and political pressures) (nl), the assessment of institutional
constraints and leveraging of political capital (n3), and self-oriented off-bench re-
sponses (y).

One may further note the continued alignment of STF Justices Toffoli and
Mendes within the same anti-second-instance-imprisonment clique, and Justices
Barroso, Fux, and Fachin within the opposing pro-second-instance-imprison-
ment clique (n2). Whereas Toffoli sought to embed credit-claiming within a stra-
tegically questionable institution-preserving rhetoric, Barroso and Mendes uti-
lized politically loaded language (n4).

Interestingly, STF Presidency norms and awareness of institutional representa-
tion seem to favor institution-preserving rhetoric, which focuses on legal expla-
nations and collegial preeminence rather than on individual dissenting opinions.
Indeed, whereas Mendes consistently reiterated his warnings about alleged inher-
ent mistakes in previous collegiate decisions, STF President Toffoli and former
STF President Rocha (in 2018) sought to adopt more conciliatory tones (Roda
Viva, 2016b, 2019).
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2.4.2. The ADCs Trial

On October 6, STF President Toffoli affirmed in an interview the constitutional
importance of scheduling the ADCs trial for judicial security, while refraining
from discussing controversial topics and emphasizing institutional dialogue (SBT,
2019). Toffoli also employed credit-claiming rhetoric within a narrative of perfor-
mance without undermining the STF, by mentioning that collegial decisions in-
creased by 15% during his presidency. Moreover, he stated that the STF was not
opposed to Lava Jato, for previous STF decisions had enabled it from the start,
highlighting a previous decision by fellow clique member Justice Mendes.

The next day, Justice Mendes, who had recently been individually targeted in
an aborted murder plot by a former Federal Prosecutor, gave an hour-long inter-
view, escalating his attacks against Lava Jato and the media (Roda Viva, 2019).
Mendes criticized Justice Barroso and implied that an old decision by Justice Fux
regarding financial assistance to magistrates was contra legem and probably in-
fluenced by overlapping interests with the at-the-time STF Presidency and pres-
sure from the magistrature. Furthermore, Mendes called second-instance impris-
onment the indicative of penal totalitarianism, asserting that “[...] I was the one
who put my finger on the wound of provisional prisons. I was the one who visited
prisons, all these dungeons. Which Supreme Court minister has done the same
since then?” (Roda Viva, 2019).

In mid-October, Toffoli set the ADCs trial for October 23. Internal pressure
automatically increased, as pro-second-instance-imprisonment Justice Barroso
publicly cautioned against the potential negative repercussions of overruling the
STF’s 2016 understanding (Estaddo, 2019). Meanwhile, anti-second-instance-im-
prisonment Justice Aurélio Mello revealed certain within-clique tension by de-
claring that Toffoli was the STF’s coordinator rather than a hierarchical superior
(Moura, 2019a). Popular pressure, in turn, was ubiquitous following widespread
threats of strikes by pro-second-instance-imprisonment truck drivers (Monteiro
& Lindner, 2019).

Despite urging colleagues to shorten their votes, possibly to expedite proceed-
ings and prevent prolonged political turmoil, the October 23 plenary session on
the ADC:s trial remained unfinished, being rescheduled for November 7 (Moura,
2019b). During the session, pro-second-instance-imprisonment Justice Fux voiced
his confusion about the timing of the ADCs trial, which could be interpreted as
insinuating secondary interests by STF President Toffoli, who scheduled the ses-
sion.

In the following days, Toffoli announced that he was still undecided, because
the STF’s presidential chair incurred the responsibility of “representing the court
as a whole” (Pupo & Moura, 2019). Concurrently, he met with legislators and lob-
bied Congress to amend the penal code to halt the statute of limitations for special
and extraordinary appeals in an apparent attempt to please pro-second-instance-
imprisonment factions (Moura, 2019c¢). Still, dozens of legislators favoring the

2016 ruling pressured Toffoli by going to his office (Prata, 2019).
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Figure 8. Simplification of main pressure targets, meetings, and off-bench rhetoric in the ADCs trial.

Abbreviations

ADC = Action for
Declaration of
Constitutionality.
Narrat. = Narratives.
STF = Supreme Federal
Tribunal.

As per Figure 7, on November 7, the STF ruled in favor of the ADCs, leading

to Lula’s release on November 8 and subsequent demonstrations. After the ple-

nary session, STF President Toffoli and Lava Jato-rapporteur Justice Fachin gave

a joint press conference explaining that the decision would not hinder the fight
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against corruption, and that it did not imply the automatic liberation of all those
convicted in second instance (Oliveira & D’Agostino, 2019b). By calling Justice
Fachin to the conference and focusing on the ruling’s technicalities, Toffoli sought
to convey the image of a cohesive and strictly legalistic STF.

Opverall, the constant incidence and anticipation by justices of new rounds of
audience pressure (x) triggered mobilization of allies and network expansion (n3).
As exemplified by Figure 8, Toffoli used off-bench rhetoric to signal moderation
to all relevant audiences, while engaging in political articulations (nl, n3, y). Yet,
his deployment of institution-preserving narratives was hindered by his admitted
political role and fellow justices’ controversial statements (n4). Besides, clique-
preserving discourse is clearly seen as Toffoli and Mendes generally defended each

other, while Mendes openly criticized Barroso and Fux (n2).

3. Discussion
Discussion of Findings

The analyzed material generally supports that individually or clique-targeted pres-
sure leads to self-oriented off-bench behavior under the macro-contextual condi-
tions of court fragmentation, affective polarization and the judicialization of pol-
itics (H1). Institutional mechanisms aimed at externally minimizing collegial di-
visions seem unable to filter individual strategic responses to audience pressure.
Sufficient evidence to confirm that STF-targeted messages lead to institution-pre-
serving strategies (H2) was not found.

Audience pressure remained elevated in both case studies, targeting the STF
and individual justices. Despite judicial reaction being varied, the STF Presidency
chair appeared to incentivize rhetorical restraint. Still, the analysis detected in-
stances of credit-claiming and blame-avoidance by STF presidents. Likewise,
overt criticisms of the STF and its members by fellow justices, and perceived po-
litical articulations by magistrates, reinforce the STF’s perceived politicization.
Significantly, this paper offers insight into how politically loaded rhetoric during
live-streamed judicial proceedings shapes justices’ external reputations, blurring
the lines between on-bench and off-bench behavior.

While the rhetoric of STF justices largely reflected their individual preferences
in both cases and often attributed opposing views to institutional bias, some no-
table shifts emerged. First, a within-case shift can be seen in Rocha’s HC trial
scheduling. She shifted from a rhetoric focused solely on preserving the institution
to one that incorporated elements such as blame-avoidance as the appeals to be
judged by the Federal Regional Court of the 4th Region neared. Second, Rocha
faced frequent criticism from justices of the opposing clique in the first case study,
as Lava Jato was widely popular and criticizing Rocha might have become a way
to express dissatisfaction with the situation.

In contrast, Toffoli received more indirect criticism from opposing-clique jus-
tices, potentially due to the predictability of trial scheduling and the erosion of

Lava Jato’s legitimacy following Vaza Jato. Third, Justice Mendes began using
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language that evoked a global narrative of totalitarianism in the second case study,
drawing a connection between the newly elected, rhetorically pro-Lava Jato Bol-
sonaro and the operation, while highlighting alleged abuses of power. This shift
can be traced to the Vaza Jato and Mendes’ personal political preferences. Alt-
hough Toffoli sought to navigate the political landscape cautiously, he also alluded
to possible misconduct within Lava Jato and coordination attempts with an Exec-
utive branch that symbolized the polarization within society.

The analysis considers justices’ personal biases by examining the frequency
with which they engage in off-bench activities and the types of narratives they use.
As systemic pressures and individual justices’ levels of exposure increase, their
personal biases become more evident in the frequency and content of their oft-
bench behavior. For example, justices Moraes and Barroso were often vocal, while
justices Weber and Lewandowski were more reserved. Likewise, justices Rocha
and Toffoli adopted different approaches when presiding over the court, with jus-
tice Rocha being more assertive in defending the institution as a whole and reject-
ing any political role.

Evidence suggests that all mechanistic parts of the theorized causal mechanism
proposed in Table 4 were present. Nevertheless, they did not necessarily abide by
temporal linearity and sometimes overlapped. Alternative explanations include
multiple rounds of audience pressure and the cases’ embeddedness within the
Lava Jato context, where individual preferences and support networks might have
been known by justices and their audiences.

The findings support Dyevre’s (2010) nested model, illustrating that as other
branches (and the court itself) lose their ability to retaliate against individual jus-
tices, attitudinal approaches and individual off-bench strategies become more
prominent. Before going off-bench, STF presidents distinctively consider internal
factors such as social capital, majority composition, and agenda-setting tools, as
well as external factors like assessing external constraints through meetings and
conciliatory statements. However, they still implemented their personal prefer-
ences, as seen in Rocha’s tactical decisions and Toffoli’s scheduling of the ADCs
trials.

Additionally, this paper contributes to Trochev and Ellet’s (2014) active re-
sistance model by revealing that its five forms do not always manifest sequentially.
Moreover, whereas intra-judicial disputes manifested through clique formation
and clique-preservation efforts, off-bench rhetoric appeared insufficient in re-
shaping inter- and intra-branch power dynamics, as suggested by Bakiner (2016).
Instead, off-bench rhetoric served as limited efforts to bolstering individual exter-
nal reputations.

Notably, events that reinforced the court’s or judiciary’s perceived politicization
(e.g., Lava Jato leaks) seem to have enabled political elites to craft credible narra-
tives about themselves and adversaries. Tactics such as retracting misinformation
selectively, or engaging in information laundering may have been employed to

sow confusion and doubt about trustworthy sources, possibly nudging sections of
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the electorate into echo chambers (Rhodes, 2021).

Methodological limitations include limited generalization due to scope condi-
tions, the embeddedness among analyzed cases which might hinder process’ au-
tonomy, and potential over determination due to chronological and information
availability biases (Rohlfing & Schneider, 2018). Still, the paper boosts significant
internal validity, and contributes to understanding the drivers and conditions be-
hind self-oriented off-bench behavior.

The findings in this article can be generalized to other judicial systems facing
similar or different pressures. In established democracies struggling with acute
affective polarization, such as the United States, life appointments, discretion over
case-selection, and open dissent encourage self-preserving off-bench behavior
(Dyevre, 2010). Although less polarized and boasting a judicial culture of collegial
decision-making, attitudinal voting and open dissent suggest that increased audi-
ence pressure could similarly trigger self-preserving off-bench behavior in Canada
and Australia (Weiden, 2011). In hybrid regimes like Tiirkiye, the interplay be-
tween systemic constraints and audience expectations, coupled with justices’ use
of deference-resistance strategies, creates compelling opportunities for judges to
adopt roles as opinion leaders, protesters, and network-builders in their off-bench
behavior (Oder, 2024; Bakiner, 2016).

In Indonesia, a developing democracy, the Mahkamah Konstitusi (MK) has
been notoriously active in socially and politically sensitive cases, despite being en-
meshed in clientelist-political structures (Dressel & Inoue, 2018). Similarly to Bra-
zil, the courts’ perceived impartiality was questioned by sundry political actors
when judging politically charged cases, and individual justices became visible
agents in Indonesian politics. In India, the Supreme Court paralleled concerns
over eroding institutional trust vis-a-vis sitting judges’ non-legalistic remarks, la-
belling a High Court justice’s statement as “unnecessary, gratuitous, and unwar-
ranted” (Mahapatra, 2024). All these cases illustrate how self-preserving off-bench
judicial strategies may develop across diverse institutional set-ups depending on
macro-contextual conditions.

Future research should select a deviant case to identify omitted factors that lead
to a similar outcome, or complement process-tracing with in-depth discourse
analysis. Another interesting research avenue involves exploring the impact of

broadcasting on within-court polarization.

4. Conclusion

This paper found evidence of a causal mechanism between targeted pressure from
the judiciary’s audiences and self-oriented off-bench rhetoric to protect individual
or clique external reputations in the Brazilian Supreme Federal Tribunal. The
mechanism includes 1) justices’ assessment of audience significance and how to
react, 2) mobilization of subjects targeted by the message, 3) assessment of insti-
tutional constraints and leveraging political capital, and 4) choosing self-oriented

or institution-preserving narratives. Although self-oriented rhetoric was largely a
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response to political interference efforts from pressure groups, it often proved det-
rimental to the court’s perceived legitimacy and diffuse support.

The broader implication beyond Brazil is that judicial systems allowing public
dissenting opinions, numerous monocratic decisions, live streamed sessions, or
disproportionate individual exposure of justices may be less effective at filtering
justices’ strategies for building individual external reputations under audience
pressure. Reforms in institutional design that strengthen collegial decision-mak-
ing, offer guidelines for dissenting opinions, enhance codes of conduct, include
public education campaigns, or show how collective decisions are made are po-
tential ways of reducing individual exposure as well as the intensity and reach of
potential self-oriented off-bench behavior.

Crucially, this paper acknowledges the normative and physical threats that af-
fective polarization poses to the judiciary and its members, and does not question
the necessity of their response. Yet, it underscores the significance of off-bench
behavioral restraint and perceived impartiality in preserving institutional trust
and countering the exacerbation of affective polarization. After all, in terms of
institution-preserving behavior, it is futile to exchange insults while addressing

each other as “Your Excellency”.

Acknowledgements

This article originated from a master’s thesis by the author, who graduated with
distinction. The author is grateful for the great support and guidance received
from Marie-Pierre F. Granger, PhD (Department of Public Policy, Central Euro-
pean University) as well as Ieda Francischetti, PhD (Chief of Staff, Famema-Ma-
rilia Medical School).

Conflicts of Interest

The author declares no conflicts of interest regarding the publication of this paper.

References

Ahrne, G., & Brunsson, N. (2011). Organization outside Organizations: The Significance
of Partial Organization. Organization, 18, 83-104.
https://doi.org/10.1177/1350508410376256

Arguelhes, D. W., & Hartmann, I. A. (2017). Timing Control without Docket Control: How
Individual Justices Shape the Brazilian Supreme Court’s Agenda. Journal of Law and
Courts, 5,105-140. https://doi.org/10.1086/690195

Bakiner, O. (2016). Judges Discover Politics: Sources of Judges’ Off-Bench Mobilization in
Turkey. Journal of Law and Courts, 4, 131-157. https://doi.org/10.1086/684574

Band Jornalismo (2018). Cdrmen Liicia—Parte 1 [Video]. Youtube.
https://www.youtube.com/watch?v=MM;jYukLfDtQ

Barbiéri, L. F., & Costa, F. (2019). Toffoli suspende inquérito com dados do Coaf a pedido
da defesa de Fldvio Bolsonaro. G1.
https://gl.globo.com/politica/noticia/2019/07/16/toffoli-atende-flavio-bolsonaro-e-sus-

pende-apuracoes-com-dados-do-coaf-e-do-fisco-sem-aval-judicial. ghtml

DOI: 10.4236/blr.2024.154130

2392 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://doi.org/10.1177/1350508410376256
https://doi.org/10.1086/690195
https://doi.org/10.1086/684574
https://www.youtube.com/watch?v=MMjYukLfDtQ
https://g1.globo.com/politica/noticia/2019/07/16/toffoli-atende-flavio-bolsonaro-e-suspende-apuracoes-com-dados-do-coaf-e-do-fisco-sem-aval-judicial.ghtml
https://g1.globo.com/politica/noticia/2019/07/16/toffoli-atende-flavio-bolsonaro-e-suspende-apuracoes-com-dados-do-coaf-e-do-fisco-sem-aval-judicial.ghtml

A. Moreno

Beach, D., & Pedersen, R. (2019). Process- Tracing Methods: Foundations and Guidelines.
University of Michigan Press. https://doi.org/10.3998/mpub.10072208

Beach, D., & Rohlfing, I. (2018). Integrating Cross-Case Analyses and Process Tracing in
Set-Theoretic Research: Strategies and Parameters of Debate. Sociological Methods &
Research, 47, 3-36. https://doi.org/10.1177/0049124115613780

Bloom, A. (2001). The “Post-Attitudinal Moment”: Judicial Policymaking through the Lens
of New Institutionalism. Law & Society Review, 35, 219-230.
https://doi.org/10.2307/3185391

Bogéa, D. (2023). “Dialogue” as Strategic Judicial Resistance? The Rise and Fall of “Preemp-
tive Dialogue” by the Brazilian Supreme Court. European Politics and Society, 25, 574-
596. https://doi.org/10.1080/23745118.2023.2244392

Borges, L., & Bronzatto, T. (2017). Gilmar Mendes: O juiz que discorda do Brasil. Veja.
https://veja.abril.com.br/politica/gilmar-mendes-o-juiz-que-discorda-do-brasil

Brasil (1988). Constituicdo da Repiiblica Federativa do Brasil.
https://www.planalto.gov.br/ccivil 03/constituicao/constituicao.htm

Cavalcanti, L., Souza, R., Mader, H., & Dubeux, A. (2019). Gilmar critica Lava Jato: “Or-
ganizagdo criminosa para investigar pessoas’”. Correio Braziliense.
https://www.correiobraziliense.com.br/app/noticia/politica/2019/08/04/interna polit-
ica,775355/gilmar-mendes-chama-lava-jato-de-organizacao-criminosa-em-entre-
vista.shtml

Clark, T. S. (2009). The Separation of Powers, Court Curbing, and Judicial Legitimacy.
American Journal of Political Science, 53, 971-989.
https://doi.org/10.1111/j.1540-5907.2009.00411.x

Clayton, C. W., & Gillman, H. (1999). Supreme Court Decision-Making: Neo-Institution-
alist Approaches. The University of Chicago Press.

Collier, D. (2011). Understanding Process Tracing. PS: Political Science & Politics, 44, 823-
830. https://doi.org/10.1017/s1049096511001429

Cury, T., & Monteiro, T. (2018). Temer se reiine com Cdrmen Liicia para discutir seguranca
piblica no Rio. Estado de Minas.
https://www.em.com.br/app/noticia/politica/2018/03/10/interna politica,943222/temer-
se-reune-com-carmen-lucia-para-discutir-seguranca-publica-no-rio.shtml

Cury, T., Pupo, A., & Pires, B. (2018). “Que liquidemos esse impasse que sé gera inse-gu-
ranga juridica”, diz Marco Aurélio. UOL.

https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/21/que-liquide-
mos-esse-impasse-que-so-gera-inseguranca-juridica-diz-marco-aurelio.htm

de Greiff, P. (2012). 1. Theorizing Transitional Justice. In Zransitional Justice (pp. 31-77).
New York University Press. https://doi.org/10.18574/nyu/9780814794661.003.0002

Dressel, B., & Inoue, T. (2018). Megapolitical Cases before the Constitutional Court of In-
donesia since 2004: An Empirical Study. Constitutional Review, 4, 157-187.
https://doi.org/10.31078/consrev421

Dressel, B., Sanchez-Urribarri, R., & Stroh, A. (2017). The Informal Dimension of Judicial
Politics: A Relational Perspective. Annual Review of Law and Social Science, 13,413-430.
https://doi.org/10.1146/annurev-lawsocsci-110316-113750

Dyevre, A. (2010). Unifying the Field of Comparative Judicial Politics: Towards a General
Theory of Judicial Behaviour. European Political Science Review, 2, 297-327.
https://doi.org/10.1017/s1755773910000044

Estaddo (2019). Ministro Barroso vé ‘impacto negativo grave” se o Supremo derrubar
prisdo apos segunda instincia [Video]. Youtube.

DOI: 10.4236/blr.2024.154130

2393 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://doi.org/10.3998/mpub.10072208
https://doi.org/10.1177/0049124115613780
https://doi.org/10.2307/3185391
https://doi.org/10.1080/23745118.2023.2244392
https://veja.abril.com.br/politica/gilmar-mendes-o-juiz-que-discorda-do-brasil
https://www.planalto.gov.br/ccivil_03/constituicao/constituicao.htm
https://www.correiobraziliense.com.br/app/noticia/politica/2019/08/04/interna_politica,775355/gilmar-mendes-chama-lava-jato-de-organizacao-criminosa-em-entrevista.shtml
https://www.correiobraziliense.com.br/app/noticia/politica/2019/08/04/interna_politica,775355/gilmar-mendes-chama-lava-jato-de-organizacao-criminosa-em-entrevista.shtml
https://www.correiobraziliense.com.br/app/noticia/politica/2019/08/04/interna_politica,775355/gilmar-mendes-chama-lava-jato-de-organizacao-criminosa-em-entrevista.shtml
https://doi.org/10.1111/j.1540-5907.2009.00411.x
https://doi.org/10.1017/s1049096511001429
https://www.em.com.br/app/noticia/politica/2018/03/10/interna_politica,943222/temer-se-reune-com-carmen-lucia-para-discutir-seguranca-publica-no-rio.shtml
https://www.em.com.br/app/noticia/politica/2018/03/10/interna_politica,943222/temer-se-reune-com-carmen-lucia-para-discutir-seguranca-publica-no-rio.shtml
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/21/que-liquidemos-esse-impasse-que-so-gera-inseguranca-juridica-diz-marco-aurelio.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/21/que-liquidemos-esse-impasse-que-so-gera-inseguranca-juridica-diz-marco-aurelio.htm
https://doi.org/10.18574/nyu/9780814794661.003.0002
https://doi.org/10.31078/consrev421
https://doi.org/10.1146/annurev-lawsocsci-110316-113750
https://doi.org/10.1017/s1755773910000044

A. Moreno

https://www.youtube.com/watch?v=DsG9pQ9ItBs

Falcdo, J., & Arguelhes, D. W. (2016). O invisivel Teori Zawascki e a fragmentagdo do Su-
premo. Jota Info.

https://www.jota.info/especiais/o-invisivel-teori-zavascki-e-a-fragmentacao-do-su-

premo-03022016

Falcdo, J., & Arguelhes, D. W. (2017). Onze supremos: Todos contra o plendrio. Jota Info.
https://www.jota.info/especiais/onze-supremos-todos-contra-o-plenario

Fallon, R. H. (2005). Legitimacy and the Constitution. Harvard Law Review, 118, 1787-
1853.

Freitas, C. (2018). Cdrmen Liicia diz que habeas corpus de Lula depende de Fachin. UOL.
https://economia.uol.com.br/noticias/valor-online/2018/03/19/carmen-lucia-diz-que-
habeas-corpus-de-lula-depende-de-fachin.htm

G1 (2018). Ao STF, Dodge defende prisio apds 27 instincia e diz que revisio da medida
poe “em xeque” seriedade do sistema juridico. G1.
https://gl.globo.com/politica/noticia/ao-stf-dodge-defende-prisao-apos-2-instancia-e-
diz-que-revisao-da-medida-poe-em-xeque-seriedade-do-sistema-juridico.ghtml

Ginsburg, T., & Garoupa, N. (2009). Judicial Audiences and Reputation: Perspectives from

Comparative Law. Columbia Journal of Transnational Law, 47, 451-490.

Gomes Neto, J]. M. W, Lima, F. D. S., & Oliveira, T. M. d. (2019). Between Individual De-
cisions and Collegiate Deliberations: Deciding How to Decide, Influencing the Outcome.
Seqiiéncia: Estudos Juridicos e Politicos, 40, 10-31.
https://doi.org/10.5007/2177-7055.2019v40n81p10

Halliday, T. C., Karpik, L., & Feeley, M. M. (2007). Fighting for Political Freedom: Com-
parative Studies of the Legal Complex for Political Change. Hart Publishing.

Hartmann, I. A., Almeida, G. d. F. C. F. d., Valim, B. N, Lima, C. E. L., Mariano, G. B,
Campos, L. d. L. e. et al. (2017). A influéncia da TV Justi¢a no processo decisdrio do STF.
Revista de Estudos Empiricos em Direito, 4, 38-56.
https://doi.org/10.19092/reed.v4i3.186

Hirschl, R. (2008). The Judicialization of Mega-Politics and the Rise of Political Courts.
Annual Review of Political Science, 11, 93-118.
https://doi.org/10.1146/annurev.polisci.11.053006.183906

Ip, E. C. (2019). Hybrid Constitutionalism: The Politics of Constitutional Review in the
Chinese Special Administrative Regions. In T. Ginsburg, Z. Elkins, & R. Hirschl (Eds.),
Comparative Constitutional Law and Policy (pp. 1349-1354). Cambridge University
Press.

Junior, P., & Borges, L. (2019). Toffoli se reuniu com autoridades contra movimento para
afastar Bolsonaro. Veja.
https://veja.abril.com.br/politica/toffoli-se-reuniu-com-autoridades-contra-mo-

vimento-para-afastar-bolsonaro

Lindner, J., & Truffi, R. (2018). Senadores vdo entregar a Cdrmen Liicia abaixo-assinado
por prisdo em 24 instincia. UOL.

https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/04/03/senadores-vao-
entregar-a-carmen-lucia-abaixo-assinado-por-prisao-em-2-instancia.htm

Linos, K., & Twist, K. (2016). The Supreme Court, the Media, and Public Opinion: Com-
paring Experimental and Observational Methods. The Journal of Legal Studies, 45, 223-

254. https://doi.org/10.1086/687365

Llanos, M., Tibi Weber, C., Heyl, C., & Stroh, A. (2016). Informal Interference in the Judi-
ciary in New Democracies: A Comparison of Six African and Latin American Cases.

DOI: 10.4236/blr.2024.154130

2394 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://www.youtube.com/watch?v=DsG9pQ9ItBs
https://www.jota.info/especiais/o-invisivel-teori-zavascki-e-a-fragmentacao-do-supremo-03022016
https://www.jota.info/especiais/o-invisivel-teori-zavascki-e-a-fragmentacao-do-supremo-03022016
https://www.jota.info/especiais/onze-supremos-todos-contra-o-plenario
https://economia.uol.com.br/noticias/valor-online/2018/03/19/carmen-lucia-diz-que-habeas-corpus-de-lula-depende-de-fachin.htm
https://economia.uol.com.br/noticias/valor-online/2018/03/19/carmen-lucia-diz-que-habeas-corpus-de-lula-depende-de-fachin.htm
https://g1.globo.com/politica/noticia/ao-stf-dodge-defende-prisao-apos-2-instancia-e-diz-que-revisao-da-medida-poe-em-xeque-seriedade-do-sistema-juridico.ghtml
https://g1.globo.com/politica/noticia/ao-stf-dodge-defende-prisao-apos-2-instancia-e-diz-que-revisao-da-medida-poe-em-xeque-seriedade-do-sistema-juridico.ghtml
https://doi.org/10.5007/2177-7055.2019v40n81p10
https://doi.org/10.19092/reed.v4i3.186
https://doi.org/10.1146/annurev.polisci.11.053006.183906
https://veja.abril.com.br/politica/toffoli-se-reuniu-com-autoridades-contra-movimento-para-afastar-bolsonaro
https://veja.abril.com.br/politica/toffoli-se-reuniu-com-autoridades-contra-movimento-para-afastar-bolsonaro
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/04/03/senadores-vao-entregar-a-carmen-lucia-abaixo-assinado-por-prisao-em-2-instancia.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/04/03/senadores-vao-entregar-a-carmen-lucia-abaixo-assinado-por-prisao-em-2-instancia.htm
https://doi.org/10.1086/687365

A. Moreno

Democratization, 23, 1236-1253. https://doi.org/10.1080/13510347.2015.1081170

Lobo, C. (2017). Gilmar Mendes chamou Primeira Turma do STF de “cdmara de gds”. G1.
https://gl.globo.com/politica/blog/cristiana-lobo/post/gilmar-mendes-chamou-
primeira-turma-do-stf-de-camara-de-gas.html

Lihrmann, A. (2020). Illiberal Challenges and the Principles Guiding a Democratic Re-
sponse. In A. Lithrmann, L. Gastaldi, D. Hirndorf, & S. Lindberg, (Eds.), Defending De-
mocracy against Illiberal Challengers: A Resource Guide (pp. 11-21). V-Dem Institute.

Mahapatra, D. (2024). SC Expunges HC Judge’s Remarks against Top Court, Warns against
Indiscipline. The Times of Indja.
https://timesofindia.indiatimes.com/india/sc-expunges-hc-judges-remarks-against-
top-court-warns-against-indiscipline/articleshow/112359872.cms

Matthews, J. (2020). Reasonableness and Proportionality. In P. Cane, H. C. Hofmann, E.
C. Ip, & P. L. Lindseth (Eds.), The Oxford Handbook of Comparative Administrative
Law (pp. 917-933). Oxford University Press.

Migalhas (2019). Ministro Barroso comenta sobre mensagens da Lava Jato [video]. Youtube.
https://www.youtube.com/watch?v=n0Z3jf9111k

Miranda, G. (2018). Em Lisboa, Gilmar Mendes critica Cdrmen Liicia e diz que resultado
foi uma néo decisdo. Folha.
https://wwwl.folha.uol.com.br/poder/2018/04/em-lisboa-gilmar-mendes-critica-car-
men-lucia-e-diz-que-resultado-foi-uma-nao-decisao.shtml

Monteiro, T., & Lindner, J. (2019). Governo monitora maniféstacées em paises vizinhos e
teme “contaminagdo”. UOL.
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/10/23/governo-mon-
itora-manifestacoes-em-paises-vizinhos-e-teme-contaminacao.htm

Moraes, 1. (2018a). MBL e Vem pra Rua convocam atos pela prisao de Lula. Lexis.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5RY2-

8FM1-F19D-72GW-00000-00&context=1516831

Moraes, 1. (2018b). Cdrmen Liicia afirma que cansago levou ad suspensio de julgamento.
UOL.
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/24/carmen-lucia-
afirma-que-cansaco-levou-a-suspensao-de-julgamento.htm

Moura, R. M. (2018). “A Justi¢a ndo se intimida”, diz presidente do Supremo. O Estado de
Séo Paulo.
https://www2.senado.leg.br/bdsf/bitstream/handle/id/545173/noticia.html?se-
quence=1&isAllowed=y

Moura, R. M. (2019a). Marco Aurélio: Presidente do STF é coordenador e nio superior
hierdrquico. Lexis.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5XPH-

STD1-]DVB-H4HG-00000-00&context=1516831

Moura, R. M. (2019b). Toffoli pede para colegas encurtarem votos e quer concluir jul-
gamento até amanha. Lexis.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5XNG-

1831-F19D-74K0-00000-00&context=1516831

Moura, R. M. (2019c¢). Perto de STF rever 24 instincia, Toffoli propée antidoto para com-
bater prescrigdo.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5XPH-

STF1-JDVB-H1BX-00000-00&context=1516831

Moura, R. M., Pires, B., Pupo, A., Cury, T., & Lindner, J. (2018). “Em termos de desgaste,

DOI: 10.4236/blr.2024.154130

2395 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://doi.org/10.1080/13510347.2015.1081170
https://g1.globo.com/politica/blog/cristiana-lobo/post/gilmar-mendes-chamou-primeira-turma-do-stf-de-camara-de-gas.html
https://g1.globo.com/politica/blog/cristiana-lobo/post/gilmar-mendes-chamou-primeira-turma-do-stf-de-camara-de-gas.html
https://timesofindia.indiatimes.com/india/sc-expunges-hc-judges-remarks-against-top-court-warns-against-indiscipline/articleshow/112359872.cms
https://timesofindia.indiatimes.com/india/sc-expunges-hc-judges-remarks-against-top-court-warns-against-indiscipline/articleshow/112359872.cms
https://www.youtube.com/watch?v=nOZ3jf91l1k
https://www1.folha.uol.com.br/poder/2018/04/em-lisboa-gilmar-mendes-critica-carmen-lucia-e-diz-que-resultado-foi-uma-nao-decisao.shtml
https://www1.folha.uol.com.br/poder/2018/04/em-lisboa-gilmar-mendes-critica-carmen-lucia-e-diz-que-resultado-foi-uma-nao-decisao.shtml
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/10/23/governo-monitora-manifestacoes-em-paises-vizinhos-e-teme-contaminacao.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/10/23/governo-monitora-manifestacoes-em-paises-vizinhos-e-teme-contaminacao.htm
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5RY2-8FM1-F19D-72GW-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5RY2-8FM1-F19D-72GW-00000-00&context=1516831
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/24/carmen-lucia-afirma-que-cansaco-levou-a-suspensao-de-julgamento.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/24/carmen-lucia-afirma-que-cansaco-levou-a-suspensao-de-julgamento.htm
https://www2.senado.leg.br/bdsf/bitstream/handle/id/545173/noticia.html?sequence=1&isAllowed=y
https://www2.senado.leg.br/bdsf/bitstream/handle/id/545173/noticia.html?sequence=1&isAllowed=y
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XPH-STD1-JDVB-H4HG-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XPH-STD1-JDVB-H4HG-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XNG-1831-F19D-74K0-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XNG-1831-F19D-74K0-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XPH-STF1-JDVB-H1BX-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XPH-STF1-JDVB-H1BX-00000-00&context=1516831

A. Moreno

a estratégia ndo poderia ser pior”, diz Marco Aurélio. UOL.

https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/04/04/em-termos-de-

desgaste-a-estrategia-nao-poderia-ser-pior-diz-marco-aurelio.htm

Nascimento, B. (2019). Toffoli: “Lava Jato ndo é uma instituicdo; um pais nio se faz de he-
rois”. Lexis.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5XBT-

BK31-F19D-7266-00000-00&context=1516831

Globo (2018). Revisar a prisio em 27 instincia por Lula seria “apequenar o Supremo”, diz
Cdrmen Licia. O Globo.
https://oglobo.globo.com/politica/revisar-prisao-em-2-instancia-por-lula-seria-ape-
quenar-supremo-diz-carmen-lucia-22343363

Oder, B. E. (2024). The Turkish Constitutional Court and Turkey’s Democratic Break-
down: Judicial Politics under Pressure. ICL Journal, 18, 127-163.
https://doi.org/10.1515/icl-2023-0043

Oliveira, F. L. d. (2012). Processo decisdrio no Supremo Tribunal Federal: Coalizdes e “pan-
elinhas”. Revista de Sociologia e Politica, 20, 139-153.
https://doi.org/10.1590/s0104-4478201200040001 1

Oliveira, M., & D’Agostino, R. (2019a). Ministros questionam Toffoli no STF sobre in-
clusio de ex-Coaf em julgamento sobre dados sigilosos. G1.
https://g1.globo.com/politica/noticia/2019/11/21/ministros-questionam-toffoli-no-stf-
sobre-inclusao-de-ex-coaf-em-julgamento-sobre-dados-sigilosos.ghtml

Oliveira, M., & D’Agostino, R. (2019b). Toffoli e Fachin dizem que ndo haverd liberacdo au-
tomdtica de presos em segunda instincia. G1.
https://g1.globo.com/politica/noticia/2019/11/07/toffoli-e-fachin-dizem-que-nao-
havera-liberacao-automatica-de-presos-em-segunda-instancia.ghtml

Orjuela, C. (2014). Corruption and Identity Politics in Divided Societies. Third World
Quarterly, 35, 753-769. https://doi.org/10.1080/01436597.2014.921426

Osakabe, M. (2018). Ndo me submeto & pressdo para pautar prisio em 2° instincia, diz
Cdrmen Liicia.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5S27-

MCKI1-]DVB-H3B5-00000-00&context=1516831

Oxford Reference (2024). Loaded Language.
https://www.oxfordreference.com/display/10.1093/0i/authority.20110803100111324

Passarinho, N. (2018). Restricdo do foro privilegiado ‘ndo resolverd o problema da im-pun-
idade,’ admite Barroso. BBC. https://www.bbc.com/portuguese/brasil-44032684

Perino, M. A. (2006). Law, Ideology, and Strategy in Judicial Decision Making: Evidence
from Securities Fraud Actions. Journal of Empirical Legal Studies, 3, 497-524.
https://doi.org/10.1111/j.1740-1461.2006.00077.x

Pires, B., & Pupo, A. (2018). Celso de Mello: Cdrmen Liicia ndo convidou ministros para
debater prisido em segunda instincia.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5S27-

MCN1-F19D-70B8-00000-00&context=1516831

Pires, B., Pupo, A., Macedo, F., Affonso, J., Vassallo, L., Brandt, R., & Moraes, 1. (2018).
Supremo expoe crise e pressio sobre Cirmen Liicia. Lexis.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5S27-

MCNI1-F19D-70DY-00000-00&context=1516831

Prata, P. (2019). Apds senadores, deputados também viao a Toffoli por prisio em segunda
instincia. UOL.

DOI: 10.4236/blr.2024.154130

2396 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/04/04/em-termos-de-desgaste-a-estrategia-nao-poderia-ser-pior-diz-marco-aurelio.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/04/04/em-termos-de-desgaste-a-estrategia-nao-poderia-ser-pior-diz-marco-aurelio.htm
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XBT-BK31-F19D-7266-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5XBT-BK31-F19D-7266-00000-00&context=1516831
https://oglobo.globo.com/politica/revisar-prisao-em-2-instancia-por-lula-seria-apequenar-supremo-diz-carmen-lucia-22343363
https://oglobo.globo.com/politica/revisar-prisao-em-2-instancia-por-lula-seria-apequenar-supremo-diz-carmen-lucia-22343363
https://doi.org/10.1515/icl-2023-0043
https://doi.org/10.1590/s0104-44782012000400011
https://g1.globo.com/politica/noticia/2019/11/21/ministros-questionam-toffoli-no-stf-sobre-inclusao-de-ex-coaf-em-julgamento-sobre-dados-sigilosos.ghtml
https://g1.globo.com/politica/noticia/2019/11/21/ministros-questionam-toffoli-no-stf-sobre-inclusao-de-ex-coaf-em-julgamento-sobre-dados-sigilosos.ghtml
https://g1.globo.com/politica/noticia/2019/11/07/toffoli-e-fachin-dizem-que-nao-havera-liberacao-automatica-de-presos-em-segunda-instancia.ghtml
https://g1.globo.com/politica/noticia/2019/11/07/toffoli-e-fachin-dizem-que-nao-havera-liberacao-automatica-de-presos-em-segunda-instancia.ghtml
https://doi.org/10.1080/01436597.2014.921426
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S27-MCK1-JDVB-H3B5-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S27-MCK1-JDVB-H3B5-00000-00&context=1516831
https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100111324
https://www.bbc.com/portuguese/brasil-44032684
https://doi.org/10.1111/j.1740-1461.2006.00077.x
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S27-MCN1-F19D-70B8-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S27-MCN1-F19D-70B8-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S27-MCN1-F19D-70DY-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S27-MCN1-F19D-70DY-00000-00&context=1516831

A. Moreno

https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/11/05/apos-sena-
dores-deputados-tambem-vao-a-toffoli-por-prisao-em-segunda-instancia.htm

Pupo, A. (2018a). Cdrmen pede compreensio sobre resultado sem “momento turbulento
do Judicidrio”. Lexis.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5S1C-

W6N1-F19D-734V-00000-00&context=1516831

Pupo, A. (2018b). Advogados e defensores publicos tratam de prisio em 27 instincia com
Cdrmen Liicia. Lexis.

https://advance.lexis.com/api/document?collection=news&id=urn:contentltem:5SGX-

WWNI1-F19D-71R9-00000-00&context=1516831

Pupo, A., & Moura, R. M. (2019). “Ainda estou pensando o meu voto”, diz Toffoli. UOL.
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/10/24/ainda-estou-
pensando-o-meu-voto-diz-toffoli.htm

Pupo, A., & Pires, B. (2018). Cdrmen Liicia tenta dividir pressdo por pautar prisio em 2a
instdncia. UOL.
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/09/carmen-lucia-
tenta-dividir-pressao-por-pautar-prisao-em-2-instancia.htm

Rédio Band News FM (2018). Boechat: Gilmar Mendes é o bate boca de plantio do STF
[Video]. Yotube. https://www.youtube.com/watch?v=MBtvCT5nQkU

Réadio Band News FM (2021). Felipe Moura Brasil: Bolsonaro barrou CPI da Lava Toga e
agora posa de valente contra STF [Video]. Youtube.
https://www.youtube.com/watch?v=0tqRe 2dEo4

Rhodes, S. C. (2021). Filter Bubbles, Echo Chambers, and Fake News: How Social Media
Conditions Individuals to Be Less Critical of Political Misinformation. Political Com-
munication, 39, 1-22. https://doi.org/10.1080/10584609.2021.1910887

Rocha, A. 1. (2019). Em sindicato, Toffoli defende Justica do trabalho e agradece apoio ao
STF. Lexis.
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5X02-

HHI1-]DVB-H1YM-00000-00&context=1516831
Roda Viva (2016a). Cdrmen Lucia—17/10/2016 [video]. Youtube.
https://www.youtube.com/watch?v=-OuBgmkSq34

Roda Viva (2016b). Gilmar Mendes—18/04/2016 [video]. Youtube.
https://www.youtube.com/watch?v=0PmiUyjKczQ

Roda Viva (2019). Gilmar Mendes—07/10/2016 [video]. Youtube.
https://www.youtube.com/watch?v=-X-rECWSNJw

Rohlfing, I., & Schneider, C. Q. (2018). A Unifying Framework for Causal Analysis in Set-

Theoretic Multimethod Research. Sociological Methods & Research, 47, 37-63.
https://doi.org/10.1177/0049124115626170

Sanchez Urribarri, R. A. (2017). Between Power and Submissiveness: Constitutional Adju-
dication in Latin America. In R. Dixon, & T. Ginsburg (Eds.), Comparative Constitu-
tional Law in Latin America (pp. 276-299). Edward Elgar Publishing.
https://doi.org/10.4337/9781785369216.00017

SBT News (2019). Entrevista com Dias Toffoli. Poder em Foco.
https://www.youtube.com/watch?v=1zzGGGhVz0E

Schedler, A. (2021). Democratic Reciprocity. Journal of Political Philosophy, 29, 252-278.
https://doi.org/10.1111/jopp.12232

Schedler, A. (2023a). Basic Democratic Trust. SSRN Electronic Journal.
https://doi.org/10.2139/ssrn.4320683

DOI: 10.4236/blr.2024.154130

2397 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/11/05/apos-senadores-deputados-tambem-vao-a-toffoli-por-prisao-em-segunda-instancia.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/11/05/apos-senadores-deputados-tambem-vao-a-toffoli-por-prisao-em-segunda-instancia.htm
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S1C-W6N1-F19D-734V-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5S1C-W6N1-F19D-734V-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5SGX-WWN1-F19D-71R9-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5SGX-WWN1-F19D-71R9-00000-00&context=1516831
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/10/24/ainda-estou-pensando-o-meu-voto-diz-toffoli.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/10/24/ainda-estou-pensando-o-meu-voto-diz-toffoli.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/09/carmen-lucia-tenta-dividir-pressao-por-pautar-prisao-em-2-instancia.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/09/carmen-lucia-tenta-dividir-pressao-por-pautar-prisao-em-2-instancia.htm
https://www.youtube.com/watch?v=MBtvCT5nQkU
https://www.youtube.com/watch?v=0tqRe_2dEo4
https://doi.org/10.1080/10584609.2021.1910887
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5X02-JHH1-JDVB-H1YM-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:5X02-JHH1-JDVB-H1YM-00000-00&context=1516831
https://www.youtube.com/watch?v=-OuBqmkSq34
https://www.youtube.com/watch?v=oPmiUyjKczQ
https://www.youtube.com/watch?v=-X-rECWSNJw
https://doi.org/10.1177/0049124115626170
https://doi.org/10.4337/9781785369216.00017
https://www.youtube.com/watch?v=IzzGGGhVz0E
https://doi.org/10.1111/jopp.12232
https://doi.org/10.2139/ssrn.4320683

A. Moreno

Schedler, A. (2023b). Rethinking Political Polarization. Political Science Quarterly, 138,
335-359. https://doi.org/10.1093/psquar/qqad038

Shapiro, M. (1981). Courts: A Comparative and Political Analysis. University of Chicago
Press. https://doi.org/10.7208/chicago/9780226161341.001.0001

Stroh, A. (2018). Sustaining and Jeopardising a Credible Arbiter: Judicial Networks in Be-
nin’s Consolidating Democracy. International Political Science Review, 39, 600-615.
https://doi.org/10.1177/0192512118805366

Strother, L., & Glennon, C. (2021). An Experimental Investigation of the Effect of Supreme
Court Justices’ Public Rhetoric on Perceptions of Judicial Legitimacy. Law & Social In-
quiry, 46, 435-454. https://doi.org/10.1017/1si.2020.38

Supremo Tribunal Federal (2018a). A¢do Direta de Inconstitucionalidade 5.394 Distrito
Federal.

https://redir.stf jus.br/paginadorpub/paginador.jsp?docTP=TP&docID=749168081

Supremo Tribunal Federal (2018b). Pleno-Suspenso julgamento de norma que permite
doagoes eleitorais anénimas (1/2). Youtube.

https://www.youtube.com/watch?v=eUlahd3eUb4

The Intercept Brasil (2024). Mensagens secretas da Lava Jato. Intercept. https://www.inter-
cept.com.br/series/mensagens-lava-jato/

Trochev, A., & Ellett, R. (2014). Judges and Their Allies: Rethinking Judicial Autonomy
through the Prism of Off-Bench Resistance. Journal of Law and Courts, 2, 67-91.
https://doi.org/10.1086/674528

Tyler, T. R. (1990). Why People Obey the Law. Yale University Press.

UOL (2019). Gilmar Mendes fala sobre CPI da Lava Toga, Moro e Vaza Jato [video].
Youtube. https://www.youtube.com/watch?v=mJO0BT03RCY

Vanberg, G. (2001). Legislative-Judicial Relations: A Game-Theoretic Approach to Consti-
tutional Review. American Journal of Political Science, 45, 346-361.
https://doi.org/10.2307/2669345

Veja (2018a). Habeas Corpus de Lula: O julgamento em cinco minutes [video]. Youtube.
https://www.youtube.com/watch?v=14bJgKyCOjA

Veja (2018b). Aperta o cerco a Temer. Veja.
https://veja.abril.com.br/videos/ultima-edicao/aperta-o-cerco-a-temer

Volcansek, M. L. (2019). Judicialization of Politics or Politicization of the Courts in New
Democracies? In C. Landfried (Ed.), Judicial Power: How Constitutional Courts Affect
Political Transformations (pp. 66-81). Cambridge University Press.
https://doi.org/10.1017/9781108348669.004

von Billerbeck, S. (2023). Organizational Narratives and Self-Legitimation in International
Organizations. International Affairs, 99, 963-981. https://doi.org/10.1093/ia/iiac263

Wedeking, J., & Zilis, M. A. (2018). Disagreeable Rhetoric and the Prospect of Public Op-
position: Opinion Moderation on the U.S. Supreme Court. Political Research Quarterly,
71, 380-394. https://doi.org/10.1177/1065912917738578

Weiden, D. L. (2011). Judicial Politicization, Ideology, and Activism at the High Courts of
the United States, Canada, and Australia. Political Research Quarterly, 64, 335-347.
https://doi.org/10.1177/1065912909352775

Werneck Arguelhes, D., & Molhano Ribeiro, L. (2018). Ministrocracia: O Supremo Tribu-
nal individual e o processo democratico brasileiro. Novos Estudos—CEBRAP, 37,13-32.
https://doi.org/10.25091/s01013300201800010003

Weterman, D. (2018). Vem pra Rua e MBL pressionam ministros para evitar julgamento

DOI: 10.4236/blr.2024.154130

2398 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://doi.org/10.1093/psquar/qqad038
https://doi.org/10.7208/chicago/9780226161341.001.0001
https://doi.org/10.1177/0192512118805366
https://doi.org/10.1017/lsi.2020.38
https://redir.stf.jus.br/paginadorpub/paginador.jsp?docTP=TP&docID=749168081
https://www.youtube.com/watch?v=eUIahd3eUb4
https://www.intercept.com.br/series/mensagens-lava-jato/
https://www.intercept.com.br/series/mensagens-lava-jato/
https://doi.org/10.1086/674528
https://www.youtube.com/watch?v=mJ00BT03RCY
https://doi.org/10.2307/2669345
https://www.youtube.com/watch?v=14bJqKyCOjA
https://veja.abril.com.br/videos/ultima-edicao/aperta-o-cerco-a-temer
https://doi.org/10.1017/9781108348669.004
https://doi.org/10.1093/ia/iiac263
https://doi.org/10.1177/1065912917738578
https://doi.org/10.1177/1065912909352775
https://doi.org/10.25091/s01013300201800010003

A. Moreno

de habeas de Lula. UOL.
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/21/vem-pra-rua-e-
mbl-pressionam-ministros-para-evitar-julgamento-de-habeas-de-lula.htm

Weterman, D. (2019). Em almogo, senadores de PL, DEM e PSC manifestam apoio a Tof-
foli.
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/08/13/em-almoco-se-
nadores-de-pl-dem-e-psc-manifestam-apoio-a-toffoli.htm

Wiziack, J. & Arbex, T. (2019). Toffoli vira articulador no congresso com as principais
bancadas do legislativo. Veja.
https://veja.abril.com.br/politica/toffoli-se-reuniu-com-autoridades-contra-mo-
vimento-para-afastar-bolsonaro

Yam, J. (2021). Approaching the Legitimacy Paradox in Hong Kong: Lessons for Hybrid
Regime Courts. Law & Social Inquiry, 46, 153-191. https://doi.org/10.1017/1si.2020.20

DOI: 10.4236/blr.2024.154130

2399 Beijing Law Review


https://doi.org/10.4236/blr.2024.154130
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/21/vem-pra-rua-e-mbl-pressionam-ministros-para-evitar-julgamento-de-habeas-de-lula.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2018/03/21/vem-pra-rua-e-mbl-pressionam-ministros-para-evitar-julgamento-de-habeas-de-lula.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/08/13/em-almoco-senadores-de-pl-dem-e-psc-manifestam-apoio-a-toffoli.htm
https://noticias.uol.com.br/ultimas-noticias/agencia-estado/2019/08/13/em-almoco-senadores-de-pl-dem-e-psc-manifestam-apoio-a-toffoli.htm
https://veja.abril.com.br/politica/toffoli-se-reuniu-com-autoridades-contra-movimento-para-afastar-bolsonaro
https://veja.abril.com.br/politica/toffoli-se-reuniu-com-autoridades-contra-movimento-para-afastar-bolsonaro
https://doi.org/10.1017/lsi.2020.20

	Peeking through the Blindfold: Judicial Off-Bench Response to Affective Polarization in Fragmented Constitutional Courts
	Abstract
	Keywords
	1. Introduction
	1.1. The Importance of the Judiciary in Mitigating Affective Polarization 
	1.2. How Judges Decide
	1.3. How Judges Respond to Political Interference
	1.4. Causal Mechanisms Behind Off-Bench Behavior

	2. Methodology
	2.1. Process-Tracing
	2.2. Case Selection: The Brazilian Supreme Federal Tribunal (STF)
	2.3. Case Study 1: Lula’s Preventative HC Trial (2018)
	2.3.1. Tensions of the Pre-HC Trial Scenario
	2.3.2. The HC Trial

	2.4. Case Study 2: The ADCs Trial (2019)
	2.4.1. Tensions of the Pre-ADCs Trial Scenario
	2.4.2. The ADCs Trial


	3. Discussion
	Discussion of Findings

	4. Conclusion
	Acknowledgements
	Conflicts of Interest
	References

